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Appellant Arkansas Lottery Comumission  (Commission) purports to bring this
wteriocutory appeal from an order entered by the Pulaski County Circuit Court addressing
iy ]]l()ﬁ(!l]‘ to dismiss the amended complaine of appelice Alpha Marketing. For reversal, the
Conmmission asserts that the circuit court erved by failing to grant its motion to disnss Alpha
Marketig's claims for damages and injunctive reliet because those clanms are barred by the
doctrine ot sovercign nmmunity. We disniss the appeal because the circuir court did not rule
on the sovercign-munuity ssue.

The record discloses that on March 18, 2010, Alpha Marketing filed a complaint for
declaratory judgment naming the Commission as the defendant and secking a determination
thatits trademarks, “ARKANSAS LOTTERY. "ARKANSAS LOTTO. and “LOTTERY
ARKANSAS,” are valid and that it was entitled to the exclusive use of those marks. In its

complaint, Alpha Marketing asserted that it is engaged in the business of advertising,

promotion, and the sale of goods via radio, internet, and print media throughout Arkansas,



ftalleged that it had used the trademarks in the ordinary course of erade and that the Arkansas
Sccretary of State had recorded and issued to it Certificates of Trademark Reegistration for
cach of the marks. Further, Alpha Marketing alleged that, in May 2009, a Senior Assistant
Attorney General had sent it a ccase-and-desist letter threatening legal action if it did not
mmediately cease all marketing efforts involving the trademarks. The complaint detailed a
scries of correspondence between Alpha Marketing or its counsel and the Attorney General's
Office, culminating in a letter from the Senior Assistant Attorney General dated Auguse 21,
2009, informing Alpha Marketing that the Attorney General’s Office was taking no further
action “at this time”™ and that the matter would be referred to the Commission.  The
Commission answered the complaing, and pleading as an affirmative defensc, it asserted that
Alpha Marketing’s registration of the trademarks was contrary to law and that the registrations
of the marks should be cancelled.

Thereatter, Alpha Marketing filed an amended complamt on August 30, 2010, In it
Alpha Marketing reasserted its vequest for declaratory judgment and added o claim for
tradenark mfringement agamst the Connmnission, As its claim for rrademark mfringement.
Alpha Marketing alleged that the Connmission had used. without its consent, colorable
nmtations ot its registered vademarks in connection with the sale. distribution, and advertisig
of the Comuussion’s goods and services. As reliel, Alpha Marketing sought damages for lost
profits and an injunction to prohibit the Commission from manufacturing, using, displaying,
or sclling any imitations of its registered marks.

On September 21, 2010, the Commission tiled a motion to disniss the amended



complaine on both Alpha Marketing’s request for declaratory judgment and its claim of
trademark infringement. In its motion and accompanying brief, the Commission asserted that
Alpha Marketing’s claim for declaratory judgment should be dismissed because Alpha
Marketing’s trademark registrations were improperly granted and because the marks were not
entitled to trademark protection. Specifically, the Commission argued that the marks were
deceptive and implied an illegal purpose because lotteries were not authorized in the State of
Arkansas when the registrations were obtained.  In support of this proposition, the
Comnussion relied on a decision from the Minnesota Court of Appeals, State by Andersen v.
Reward Comp., 482 N.W.2d 815 (Minn. Ct. App. 1992). The Commission also argued that
the trademarks were improperly granted and invalid because the marks falsely suggest a
connection between Alpha Marketing’s business and the Arkansas Scholarship Lottery and
because the marks were deceptively misdeseriptive. Further, the Commission asserted that,
cven if the trademarks were vahd, Alpha Marketing was not entitled to exclusive rights to the
marks beeause the trademarks were merely desenptive without secondary meaning. With

coment. the Commission asserted that the complaint

regard to the claim for trademark infrin
had fasled to state facts upon which reliet conld be aranted because Alpha Marketing had not
alleged facts identifyg any instance where the Commission had used colorable imitations of’
Alpha Marketing's trademarks. Finally, the Commission matntained that the doctrine of
soverelgn inununity barred Alpha Marketing's request for damages and injunctive relief for

trademark mirigement,

In response to the motion to dismiss. Alpha Marketing disputed the Commussion’s
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contention that its request for declaratory judgment should be dismissed. It naintained that
its trademarks were not deceptive or deceptively misdescriptive. It also argued that the
decision from Minnesota relied upon by the Commission was inapposite. In addition, Alpha
Marketing asserted thar its trademarks do not suggest a connection between it and the
Arkansas Scholarship Lottery and that it had established a sccondary meaning for the marks.
Alpha Marketing further argued that its claim of trademark infringement withstood the
motion to disnss. It asserted that it had alleged sufficient facts upon which relief could be
granted. Alpha Marketing also contended that the claim was not barred by sovercign
immunity because the cease-and-desist letter sent from the Attorney General’s Office was an
act of inverse condemnation of its intellectual property.

Atter a heanng, the cirenit court entered an order announcing its decision on March
I 2011, After reerting the procedural history of the case and briefly outhning the parties’
vartous contentions. including those surrounding the issue of sovercign mimumity, the circuit
court ruled as follows:

On Auvgust 23, 2002, the Arkansas Secrctary of State issued Alpha Marketing

& certtheate of trademark registration for the terms “Arkansas Lottery™ and

“Avkansas Lotto.” On February 10, 2009, the Seeretary of State issted Alpha
Marketing & certificate of trademark registration for the term “Lottery
Arkansas.” The Lottery Commussion’s motion challenges the wademarks by
questtonimg whether any entity other than the Commission is entitled to use
the terms “lottery™ and “Arkansas Lottery.” First, the court is impersuaded
that Alpha Marketing’s complaint has not asserted @ clann for trademark
miringement. This is not a question about whether infringenient has
occurred.  Rather, the Court simply recognizes that Alpha Marketng’s
complainess legally sufficient to assert a claim for trademark infringement. The
complamet refers to the existence of trademarks, the fact that the marks are held
by Alpha Marketing by valid authority of the Arkansas Sceretary of State, and
makes the claim that the Lottery Commission is mfringing on the marks.
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Those allegations certainly are sufficient to state a claim for trademark

infringenicnt.

The State of Arkansas, acting through the Secretary of State, issucd the
trademarks that Alpha Marketing holds and claims are being infringed upon by
the Lottery Connuission. Those marks were sought and issucd openly, The
Secretary of State issued them with full knowledge what they were, By
challenging the marks as unlawfully held, misleading, or deceptive, the Lottery
Commussion’s dismussal motion amounts to an accusation that the Arkansas
Sccretary of State was complicit in unlawful, misicading, or deceptive conduct.
The court finds that argument unpersaasive.

tt necessarily follows, thercfore, that Defendant’s morion to disimiss Plaimneff’s
amended complaint must be denied. Alpha Marketing’s complaint alleges that
Alpha Marketing holds trademarks that are being mfringed upon by the
Lottery Commuussion. Mere use of the words “lottery” and “Arkansas Lottery”
and “Arkansas Lotto” is not unlawful in Arkansas. Counsel for the Lottery
Commission identificd no court opinion in Arkansas to the contrary. As this
case must be decided based on Arkansas law, the Court found the

Commnission’s reliance on court opinions from other jurisdictions unpersuasive.

The motion to dismiss for failure to state a claim upon which relief can be

granted is denied.

The Commussion filed a rimely notice of appeal from this order from which it brings this
mterlocutory appeal.

Onappeal, the Comnussion contends that the circuit court erred in denying its motion
to dismiss Alpha Markering’s chanms tor damages and injunctive relicfbecause those cliins are
barred by soveraign immunity.  However, the circuit court did not address the ssue of
sovercign immunty inoits order, and the absence of an express ruling is fatal to this
mterlocutory appeal.

Ordinarily. an appeal must be taken from a final judgiment or decree entered by the

circutt court. Carter v Cline, 2001 Ark. 474, SOW.3d ;s Ark. RO App. P=Civ. 2(a)(1).
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This rule 1s not without exception. As pertinent here, Rule 2(a)(10) of the Arkansas Rules
of Appellate Procedure~Civil permits an appeal from an interlocutory “order denying a
motion to dismiss ot for summary judgment based on the defense of sovereign immunity or
the immunity of a government official.” The rationale for this exception is sound, because
the right to immunity from suit is effectively lost if the case is permitted to go to trial. See
Stmons v. Marshall, 369 Ark. 447, 255 S.W.3d 838 (2007); State v. Goss, 344 Ark. 523, 42
S.W.3d 440 (2001).

Logic dictates that, before an interlocutory appeal may be pursued from the denial of
a motion to dismiss on the ground of sovereign nmunity, we must have in place an order
denying a motion to dismiss on that basis.  In this case, the Commission moved for dismissal
on multple grounds, only one of which was based on the defense of sovercign tmmunity.
In its order, the crcuir court noted chat the Commission had raised the issue of sovereign
mmmunity m defense of the clanms for monceary and injunetive velief, However, the circuit
conrt ruled only on the Commisston’s separate clann that Alpha Marketing had not stated a
cause of action for trademark infringement. The court did not pass judgment on the
Comnmission’s argument that the reliet sought by Alpha Marketing was barred by sovercign
mmunity. It s axiomatic that, without a ruling on the sovercign-immunity issue. there can
be no mterlocutory appeal.

This poine is ably demonstrated by our decision i Carguest of Hor Springs, Inc. v
Creneral Parts, Inc., 361 Ark. 25, 204 S.W.3d 53 (2005). In that case, the appellant purported

to bring an terlocutory appeal from an order denying class certification. Such orders are



subject to an immediate appeal pursuant to Rule 2(2)(9) of the Arkansas Rules of Appellate
Procedure—Cavil. We dismissed the appeal, however, becanse the order appealed from
contained no ruling denying class certification. Likewise, in Malone & [Hyde, Inc. v. West &
Co. of La., Inc., 300 Ark. 435, 780 S.W.2d 13 {1989), we dismissed an interlocutory appeal
that was purportedly brought from an order denying a request for an injunction. Similarly,
orders refusing an injunction may be appealed on an interlocutory basis under Rule 2(a)(6).
We dismissed the appeal because, in actuality, the circuit court’s order contained no ruling
refusing to grant an mjpunction.

Nor can we presurmne a ruling from the eircuit court’s silence. We have held that we
will not review a matter on which the circuit court has not ruled, and a rling should not be
presunied. Wilson v Dardanelle Dist. of the Dist. Couri of Yell Cnty., 375 Ark. 294, 290 S.W.3d
1 (2008} (cmphasis sapplied): see dalso Stilley v. Univ. of Ark. ar Fort Smiil, 374 Ark. 248, 287
S.W.3d 544 (2008); Reed vo Grand, 374 Ark. 1. 285 SOW.3d 662 (2008); Fordyce Bank & 'Trust
Coo v Bean Tiniberland, Tne, 369 Ark. 90, 251 S.W.3d 267 (2007).

With regard to the requirement of a ruling. our decision ol i v, Davis, 352 Ark.
183,99 5. W . 3d 409 (2003), 15 mstructve. There, the appellant raised o gquestion of venue m
circuit court, but the court offered no ruling on that isste. We took the case on review from
the court of appeals, which had held that the circnit court lad resolved the ssue, sub silentio,
by contmuing with the hearing. We disagreed with the court of appeals’s conclusion that the
continuation of the hearing constituted a denial of the mouon, and we held that the question

of venue was not preserved for appeal because the circuit court had not expressly ruled on that
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ssuc. Inso holding, we relied on McDonald v. Wilcox, 300 Ark. 445, 780 S.W.2d 17 (1989),
from which we quoted the following excerpt:

We have held many ames that the burden of obtaining a ruling is on the
movant and objections and questions left unresolved are waived and may not
be relied upon on appeal. Richardson v. State, 292 Ark. 140, 728 S.W.2d 189
(1987); Britton v. Floyd, 293 Ark. 397, 738 S.W.2d 408 (1987y; Williams v.
State, 289 Ark. 69, 709 S.W.2d 80 (1986). By appcllant’s failure to include any
record ol a ruling, we arc faced with essentally the same situation on review.

We have no way of determining from the record that the trial court did n fact
make a ruling, nor, assuming one was made, the nature or extent of the ruling.
It may be that the trial court reserved a ruling until the evidence was more fully
developed and that the issue was left unresolved. Te may be that depending on
the ruling, appellant waived any objection on appeal, because it was he who
clicited proof of the convictions during his case in chict. The point is that with
no record ot a ruling we can only speculate as to whether a ruling was made
and what the particulars of the ruling may have been. Obviously, for an
accurate and fair review ol the question. that information is eritical.

MeDonald, 300 Ark. at 447-48, 780 S W.2d at 17. We concluded the Whire opinion by
SayIE:

Consistency requres that we follow our long-standing rule that a reoving party

bears the burden of obtaining » ruling on any objection. and in the absence of

such a ruling, the wssues are not preserved for our review. Because Baker did

not properly obrain o ruling on his objection to venue being in Faulkner

Comnty. we are unable to veach the merits of this appeal. and the decision of

the tral court is atfirmed.
White, 302 Ark, ac 187, 99 S.W . 3d at 412—13,

For some undisclosed reason, the ciremt court neglected to rule on the issue of
sovercign innunity, leaving the question to be decided on another day. Where no final or

otherwise appealable order is entered, this court Tacks jurisdiction to hear the appeal. Ford

Motor Cooovo Harper, 353 Ark. 328, 107 S.W . 3d 168 (2003). Beeause we have not acquired



Jurisdiction, we dismiss the appeal without prejudice, so that the Conunission may reeurn to
circuit court to obtain a ruling for this court to review on an interlocutory basis.
Dismissed.

HFIANNALL, C. BROWN, and BAKER, |].. dissent.
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