
IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 

 

JOSE TURCIOS, D.D.S.             PLAINTIFF 

          

V.          CASE NO. 4:17-CV-773 JLH 

 

TABITHA CARTER, ET AL.               DEFENDANTS 

 

PLAINTIFF’S OMNIBUS RESPONSE BRIEF IN OPPOSITION TO MOTIONS  

FOR SUMMARY JUDGMENT FILED BY DEFENDANTS TABITHA CARTER,  

MICHAEL LUNDY, ANDREA CARTER, DECEMBER SMITH AND SARA MELTON 

 

NOW COMES Plaintiff, JOSE TURCIOS, D.D.S., by and through his attorneys, and for 

his Omnibus Response Brief in Opposition to Motions for Summary Judgment filed by 

Defendants, TABITHA CARTER, MICHAEL LUNDY, ANDREA CARTER, DECEMBER 

SMITH and SARA MELTON1, states as follows: 

I. INTRODUCTION AND ARGUMENT SUMMARY 

 

This very unfortunate case should serve as a cautionary tale demonstrating the calamity 

that can be unleashed when state officials in positions of trust and authority abdicate their duties, 

disregard their training and behave in a selfish, unscrupulous manner that runs afoul of the very 

laws they are sworn to uphold.  The evidence amassed by Plaintiff in this case shows very clearly 

that Dr. Jose Turcios was maliciously prosecuted by Defendants, all of whom sought to gain some 

benefit at the expense of his hard-earned professional license and livelihood.  The deliberate 

conduct in which these defendants engaged is truly horrendous and deserves to be assessed by a 

jury.  Plaintiff respectfully requests that this Honorable Court deny Defendants’ motions for 

summary judgment.  

                                           
1 Plaintiff waives his response to Defendants, Brandon Eggerth, Brian Dunger and Jarred McCauley.  While it was 

necessary to name them as party defendants in order to protect Plaintiff’s claims, Plaintiff established during their 

depositions that there is no longer a good faith basis to keep them in the case.   
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II. LEGAL STANDARDS  

 

To survive summary judgment, the facts in dispute must be material to the outcome of the 

case.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1985).  Summary judgment is 

rightfully granted only “when the state of evidence as portrayed by the pleadings, affidavits, 

discovery responses, and admissions on file is such that the non-moving party is not entitled to a 

day in court, i.e., when there is not any genuine remaining issue of material fact and the moving 

party is entitled to judgment as a matter of law.”  Thomas v. Stewart, 60 S.W.3d 415, 417 (Ark. 

2001).  The purpose of summary judgment is not to try the issues but to determine if there are any 

issues to be tried.  Id.  

In judging whether a non-movant has produced sufficient facts to avoid summary 

judgment, the Court must consider all of the evidence submitted by the non-movant.  See J.F. 

Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1542 (3rd Cir. 1990), cert. denied, 499 U.S. 

921 (1991).  The Court must accept the non-movant’s version of the facts, and look at her case in 

its most favorable light.  Id.  It must allow her all reasonable favorable inferences from the 

submitted evidence.  See id.   

Courts may not resolve genuine disputes of fact in favor of the movant.  Tolan v. Cotton, 

134 S.Ct. 1861, 1863 (2014)(finding reversible error, and vacating lower court’s grant of summary 

judgment for “fail[ing to] adhere to the axiom that in ruling on a motion for summary judgment, 

the evidence of the nonmovant is to be believed, and all justifiable inferences are to be drawn in 

his favor”)(emphasis added).   

This is precisely what the U.S. Supreme Court condemned in Tolan, stating:  

Considered together, these facts lead to the inescapable conclusion 

that the court below credited the evidence of the party seeking 

Case 4:17-cv-00773-JLH   Document 68   Filed 12/31/18   Page 2 of 56



3 

 

summary judgment and failed properly to acknowledge key evidence 

offered by the party opposing that motion…[W]e intervene here 

because the opinion below reflects a clear misapprehension of 

summary judgment standards in light of our precedents.”  Tolan, 134 

S.Ct. at 1867-8 (emphasis added). 

 

The Tolan court (and countless courts before) it has held that it is not the domain of the 

court to make credibility determinations.  The reliability of a police officer’s statements in a § 

1983 lawsuit is a credibility issue which is the exclusive province of the jury, and a court abuses 

its discretion when it removes that issue from the jury.  See Westcott v. Crinklaw, 68 F.3d 1073, 

1076 (8th Cir. 1995).  “At the summary judgment stage, the court may not make determinations 

about the credibility of witnesses or the weight of the evidence.”  Cline v. Union County, 182 

F.Supp.2d 791, 795 (S.D. Iowa 2001) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 

106 S.Ct. 2505 (1986)(holding that facts which come to light after an arrest are irrelevant to the 

determination of whether probable cause existed at the time of the arrest).  

Qualified immunity is the entitlement to not stand trial or face other burdens of litigation. 

Saucier v. Katz, 533 U.S. 194, 200 (2001). The privilege is an immunity from suit altogether, not 

a mere defense to liability. Id. Therefore, state employees have qualified immunity from civil 

liability for non-malicious acts occurring within the course of their employment. See, e.g., City of 

Farmington v. Smith, 237 S.W. 3d 1, 366 Ark. 473 (2006).  Qualified immunity involves the 

following two-step inquiry:  (1) whether the facts shown by the plaintiff make out a violation of a 

constitutional or statutory right, and (2) whether that right was clearly established at the time of 

the defendant's alleged misconduct.  Saucier, 533 U.S. at 201.   

III. PLAINTIFF’S STATEMENT OF FACTS  

 

Plaintiff hereby adopts and incorporates his Statement of Undisputed Facts and Exhibits 

filed herewith as though fully pled and recited herein.  See Doc. #67 and 67-1, et seq.  Plaintiff 
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here is the non-movant and, therefore, the Court is obliged to accept Plaintiff’s submitted facts as 

true and further to afford him all reasonable inferences stemming from those facts.  See Tolan, 134 

S.Ct. at 1863.  These submitted facts are also facts which create a genuine dispute requiring the 

instant case be tried.  See Eastern District of Arkansas Local Rule 56.1.     

IV. DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT SHOULD BE 

DENIED BECAUSE PLAINTIFF HAS DEMONSTRATED GENUINE 

DISPUTES FOR EACH OF HIS COUNTS 

 

Defendants concede that the criminal matter of State of Arkansas v. Jose Turcios, Pulaski 

Court Case No. 60CR-16-86, was terminated in Plaintiff’s favor, and this concession serves to 

satisfy the second element.  See Doc. #12 at ¶ 81; Doc. #16 at ¶ 81; and Doc. #18 at ¶ 81; see 

Plaintiff’s Statement of Undisputed Material Facts (“SUMF”) 157.   

As demonstrated infra, Plaintiff satisfies the remaining elements (Nos. 1 and 3-5) without 

much difficulty.  Indeed, unlike most malicious prosecution cases, evidence of motive–which is 

not even required–is in relative abundance in the current matter and it adds significant cohesion to 

Plaintiff’s claims, enhancing his case immeasurably.  Defendants’ claim that malicious prosecution 

cases are invalid in the Eighth Circuit is without merit.  See Keuhl v. Burtis, 173 F.3d 646 (8th Cir. 

1999).  If such was the state of the law, Defendants naturally would have filed “four-corners” 

motions pursuant to Federal Rule of Civil Procedure 12(b)(6), the proper mechanism for such a 

defense, months ago.  See Neal v. Fields, 429 F.3d 1165 (8th Cir. 2005).   

A. Plaintiff Has Produced Evidence Establishing Malicious Prosecution Elements in 

Satisfaction of the Summary Judgment Standard 

 

A plaintiff alleging malicious prosecution must prove five elements: “(1) a proceeding 

instituted or continued by the defendant against the plaintiff; (2) termination of the proceeding in 

favor of the plaintiff; (3) absence of probable cause for the proceeding; (4) malice on the part of 
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the defendant; and (5) damages.”  See Stokes v. S. States Coop., Inc., 651 F.3d 911, 916 (8th Cir. 

2011).   

1. ELEMENT NO. 1–The Criminal Case Against Plaintiff was Instituted and 

Continued by the Defendants  

 

A plaintiff alleging malicious prosecution must show that the defendants initiated or 

continued a criminal proceeding against him.  Stokes, 651 F.3d at 916.  Here, as alleged by 

Plaintiff, December Smith (hereafter “Ms. Smith”) and her mother, Sara Melton (hereafter “Ms. 

Melton”), fabricated false charges of sexual assault against Dr. Turcios, which set this horrific 

affair in motion.  SUMF 95.  They even filed a civil complaint against Dr. Turcios in within a 

month of his 2016 criminal trial, looking to vex and frustrate his criminal defense and maximize 

the possibility of a payday for them.  See Ex. 44.  This all occurred during a time when Ms. Melton 

was recently divorced, jobless and trying to pawn used jewelry online to scratch up money to pay 

for fines associated with her fifth DWI conviction.  SUMF 42-44.     

As for Defendant Tabitha McCrillis2 (hereafter “Det. McCrillis”) was the lead case 

detective and investigator in the matter.  SUMF 119.  She was the proverbial “captain of the ship.”  

See Ex. 6 at 103:16.  She testified against Dr. Turcios on behalf of the State of Arkansas at his 

criminal trial.  See Ex. 6 at 292:12.    

Defendant Andrea Carter (hereafter “Inv. Carter”) of the CACD participated in the 

interviews of Ms. Smith and Ms. Melton.  SUMF 102, 106.  She was present during the statements 

of Viviana Harrison and Valerie Robertson which occurred at Dr. Machen’s office.  SUMF 108-

111.  She assisted with the execution of a search warrant of Dr. Turcios’ dental office, Healthy 

Smiles, and accompanied LRPD officers during the arrest.  SUMF 126-128.  

                                           
2 The named defendant in this lawsuit is Tabitha Carter, and not Tabitha McCrillis.  Tabitha McCrillis married co-

defendant Andrea Carter in June 2015 and took her last name, Carter.  To avoid reader confusion, however, Plaintiff 

refers herein to Tabitha Carter as Tabitha McCrillis, which is her prior name. 
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Assisting criminal investigations is expressly a part of her job description.  SUMF 123.  

When, as a CACD investigator, she worked with Det. McCrillis it was in the capacity of jointly 

doing investigations of child abuse.  See Ex. 8 at 29:8   Even after Dr. Turcios was arrested, Inv. 

Carter continued to push the CACD side of the case.  This is because Inv. Carter knows that a 

finding of “not true” in the CACD investigation can harm the likelihood of success in the criminal 

investigation.  See Ex. 8 at 31.      

The role of Defendant Michael Lundy (hereafter “Det. Lundy”) in the matter is central and 

cannot be overstated.  Det. Lundy is the person who exploited Dr. Turcios’ trust by falsely 

characterizing a prior extortion against Dr. Turcios–one he actually thought was “an attempt to 

squeeze him for some money”–as a legitimate claim so that Det. McCrillis could use it to smear 

Dr. Turcios during the investigation and increase the likelihood of conviction.  SUMF 17-20. Det. 

Lundy was exclusive source of false and damaging utilized in the LRPD and CACD investigations.  

SUMF 99-100.  He very likely alerted Det. McCrillis to Dr. Turcios’ presence at his health club, 

setting the stage for Dr. Turcios’ arrest, an inference supported by the evidence and to which Dr. 

Turcios is entitled.  SUMF 126-127.  He even drafted an official report in the criminal case and 

discussed the investigation with other LRPD officers.  SUMF 97; see Ex. 29 at 12.   

2. ELEMENT NO. 3–Defendants Lacked Probable Cause Under the Controlling 

“Totality of the Circumstances” Standard 

 

“Probable cause exists when the totality of the circumstances demonstrates that a prudent 

person would believe that the arrestee has committed or was committing a crime.”  Keuhl, 173 

F.3d at 650; see also United States v. Washington, 109 F.3d 459, 465 (8th Cir. 1997).  Courts give 

officers “substantial latitude in interpreting and drawing inferences from factual circumstances,” 

but this latitude is certainly not without limits.  See Washington, 109 F.3d at 465.  “First, because 

the totality of circumstances determines the existence of probable cause, evidence that tends to 
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negate the possibility that suspect has committed a crime is relevant to whether the officer has 

probable cause.  An officer contemplating an arrest is not free to disregard plainly exculpatory 

evidence even if substantial inculpatory evidence (standing by itself) suggests that probable cause 

exists.”  Keuhl, 173 F.3d at 650 (emphasis in original); see also Bigford v. Taylor, 834 F.2d 1213, 

1218 (5th Cir. 1988), cert. denied, 488 U.S. 822, 109 S.Ct. 66 (1988), 488 U.S. 851, 109 S.Ct. 135 

(1988).   

The Fourth Amendment requires that courts “analyze the weight of all the evidence–not 

merely the sufficiency of the incriminating evidence”–in determining whether probable cause 

existed at the time of the challenged seizure.  See Kuehl, 173 F.3d at 650.  “[L]aw enforcement 

officers have a duty to conduct a reasonably thorough investigation prior to arresting a suspect, at 

least in the absence of exigent circumstances and so long as ‘law enforcement would not [be] 

unduly hampered…if the agents…wait[] to obtain more facts before seeking to arrest.’”  Keuhl, 

173 F.3d at 650.   

“[P]robable cause does not exist when a ‘minimal further investigation’ would have 

exonerated the suspect.”  Keuhl, 173 F.3d at 650; see also Bigford, 834 F.2d at 1219.  “[A] police 

officer ‘may not close her or his eyes to facts that would help clarify the circumstances of the 

arrest.’”  See BeVier v. Hucal, 806 F.2d 123, 128 (7th Cir. 1986).  As such, police officers “must 

‘reasonably interview witnesses readily available at the scene, investigate basic evidence or 

otherwise inquire if a crime has been committed at all” before arresting and detaining an individual.  

Keuhl, 173 F.3d at 650; see also Sevigny v. Dicksey, 846 F.2d 953, 956-58 (4th Cir. 1988).   

a. Totality of the Circumstances Clearly Negates Probable Cause 

 

“Having received a report of questionable reliability, the police needed to investigate.”  

Radvansky, 395 F.3d at 305.  “A police officer has probable cause only when he discovers 
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reasonably reliable information that the suspect has committed a crime.”  Radvansky, 395 F.3d at 

305.  “Furthermore, ‘in obtaining such reliable information, an officer cannot look only at the 

evidence of guilt while ignoring all exculpatory evidence.  Rather, the officer must consider the 

totality of the circumstances, recognizing both the inculpatory and exculpatory evidence, before 

determining if he has probable cause to make an arrest.’”  Radvansky, 395 F.3d at 305 (quoting 

Gardenhire v. Schubert, 205 F.3d 303, 318 (6th Cir. 2000)).   

In the instant case, Defendants not only failed to consider the totality of the circumstance 

underlying the allegations against Dr. Turcios, but the endeavored at every opportunity to ignore 

exculpatory evidence and facts which cast serious doubt on those allegations.   

Det. McCrillis described the bases for probable cause to arrest Dr. Turcios, as she saw it: 

“the statements of December Smith, Sara Melton, Valerie Robertson, and Myrtle Clifton.”  SUMF 

124.  At her deposition, she testified that she did not have probable cause to arrest Dr. Turcios after 

taking Ms. Smith’s statement but that it was achieved after speaking with Ms. Melton.  See Ex. 6 

at 348:12-17.  And yet, Ms. Melton’s statement was nothing more than a secondhand regurgitation 

of what Ms. Smith allegedly told her–and consistent with co-conspirators hatching a joint plan.  

SUMF 106.  This makes little sense.    

Nonetheless, “the issue is not whether the affidavit actually established probable cause, but 

rather whether the officer had an objectively reasonable belief that it established probable cause.”  

Thompson v. Reuting, 968 F.2d 756, 760 (8th Cir. 1992).  Therefore, the totality of the factual 

circumstances of attendant to Det. McCrillis’ claim of probable cause must be explored.  On March 

12, 2015, the date Det. McCrillis sought the arrest warrant, she knew that: 1) Ms. Smith may have 

been on mind-altering drugs around the time of the conduct she alleged; 2) Ms. Smith had been to 

a child advocacy center in the past related to having sex at age 12, while intoxicated in a statutory 
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rape situation; 3) that Ms. Smith lived with her aunt in Texas due to her mother’s conviction on 

her fourth DWI; 4) that Ms. Melton had a history of claiming sexual abuse; 5) that Det. Lundy’s 

wife, Dr. Lundy, was a disgruntled former employee of Dr. Turcios; 6) that Dr. Lundy was a 

current business competitor of Dr. Turcios; 7) that the witnesses Det. Lundy and his wife provided 

to her were disgruntled former employees of Dr. Turcios; 8) that the witnesses had discussed Ms. 

Smith’s allegations among themselves prior to speaking with Det. McCrillis; 9) the witnesses were 

current employees of Dr. Machen, a business competitor of Dr. Turcios; 10) that, in addition to 

being a business competitor of Dr. Turcios, Dr. Machen was also close friends with Dr. Bevans, 

who bore a years-long grudge against Dr. Turcios and his wife; 11) that there existed eyewitnesses 

to Ms. Smith’s appointment that Det. McCrillis had not interviewed; and 12) that there was a 

potential “crime scene” that Det. McCrillis had not visited and inspected.  SUMF 125.  This is not 

even an exhaustive listing of Det. McCrillis’ knowledge at the time.   

“[A] mere allegation…is insufficient by itself to establish probable cause that a crime had 

been committed.”  Radvansky, 395 F.3d at 305.  “Police officers may not…‘simply turn a blind 

eye toward potentially exculpatory evidence known to them in an effort to pin a crime on 

someone.’”  Radvansky, 395 F.3d at 305 (quoting Ahlers v. Schebil, 188 F.3d 365, 371-72 (6th Cir. 

1999)).  “A reasonable jury could conclude that [the arresting officers] relied solely on Rosemark’s 

representations and ignored substantial exculpatory evidence.  First, the officers had prior 

knowledge of the existence of the dispute between Radvansky and Rosemark, and that the dispute 

concerns the privilege to live in the house.”  Radvansky, 395 F.3d at 305-6.  

“[T]here were no objective factors which corroborated Rosemark’s claim and support a 

finding of probable cause to arrest Radvansky.”  Radvanksy, 395 F.3d at 308.  “In this case, a 

reasonable jury could certainly find that Telegdy and Saxer failed to take into account all the 
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evidence before them prior to arresting Radvansky.”  Radvansky, 395 F.3d at 309.  Once he was 

detained, however, the officers did not investigate any further.  In fact, Telegdy and Saxer ignored 

every opportunity to learn more about the suspicious circumstances.”  Radvansky, 395 F.3d at 309 

(emphasis added).  

When officers, such as Det. McCrillis and Inv. Carter, receive a report of questionable 

reliability, they need to investigate.  See Radvansky v. City of Olmsted Falls, 395 F.3d 291, 305 

(6th Cir. 2005).  “A police officer has probable cause only when he discovers reasonably reliable 

information that the suspect has committed a crime.”  Radvansky, 395 F.3d at 305.  “Furthermore, 

‘in obtaining such reliable information, an officer cannot look only at the evidence of guilt while 

ignoring all exculpatory evidence.  Rather, the officer must consider the totality of the 

circumstances, recognizing both the inculpatory and exculpatory evidence, before determining if 

he has probable cause to make an arrest.’”  Radvansky, 395 F.3d at 305 (quoting Gardenhire v. 

Schubert, 205 F.3d 303, 318 (6th Cir. 2000)).   

A mere allegation is insufficient by itself to establish probable cause that a crime had been 

committed.  See Radvansky, 395 F.3d at 305.  “Police officers may not…‘simply turn a blind eye 

toward potentially exculpatory evidence known to them in an effort to pin a crime on someone.’”  

Radvansky, 395 F.3d at 305 (quoting Ahlers v. Schebil, 188 F.3d 365, 371-72 (6th Cir. 1999)).  In 

Radvansky, the court held that a reasonable jury could conclude that arresting officers relied solely 

on a biased complainant’s representations and ignored substantial exculpatory evidence.  

Radvansky, 395 F.3d at 305-6.  

Though a Sixth Circuit case, Radvansky mirrors the dynamics of the current matter and 

provides great insight as to the unconstitutional nature of the prosecution of Dr. Turcios.   In 

Radvansky, the only evidence the police officers had to support the fact that the arrestee had 
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allegedly abandoned the property were the landlord's statements, which were insufficient to 

establish probable cause. The officers knew that there was a dispute between the arrestee and his 

landlord, they ignored the arrestee’s repeated protestations that he had a right to be on the premises, 

they dismissed the undisputed documentary evidence corroborating the arrestee's claim, and they 

did not investigate.  The court found there was no probable cause where “the only evidence the 

police had to support [the fact of the crime alleged] were the statements from [the complainant].”  

See Radvansky, 395 F.3d at 304.  “Construing the evidence in the light most favorable to [the 

plaintiff], [officer witness’] word alone was insufficient to establish probable cause of criminal 

wrongdoing.”  Radvansky, 395 F.3d at 304.   

An officer’s failure to interview plaintiffs to determine if an offense had been committed 

at all before arresting them for theft of restaurant services presented a jury question whether facts 

supported probable cause for arrest.  See Moore v. Marketplace Restaurant, Inc., 754 F.2d 1336 

(7th Cir. 1985).  Basic investigative steps must be taken in connection with establishing probable 

cause: “the probable cause standard of the Fourth Amendment requires officers to reasonably 

interview witnesses readily available at the scene, investigate basic evidence, or otherwise inquire 

if a crime has been committed at all before invoking the power of warrantless arrest and detention.”  

Cortez v. McCauley, 478 F.3d 1108 (10th Cir. 2007).  

Indeed, in certain circumstances, the police should be concerned whether to accept an 

alleged victim’s complaint uncritically.  Stoot v. City of Everett, 582 F.3d 910 (9th Cir. 2009), cert. 

denied, 130 S.Ct. 2343 (2010) (officer could not rely solely on uncorroborated, inconsistent 

statements of four-year-old to seize alleged sexual abuser).  “In establishing probable cause, 

officers may not solely rely on the claim of a citizen witness that he was the victim of a crime, but 
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must independently investigate the basis of the witness’ knowledge or interview other witnesses.”  

Arvin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001).   

Det. McCrillis knew in March 2015 that probable cause to arrest is judged by examining 

the facts and circumstances that existed at the moment of arrest.  SUMF #120.  She knew that 

probable cause does not exist when a minimal further investigation would exonerate a suspect.  

SUMF #120.  She agrees that an officer contemplating an arrest is not free to disregard, conceal 

or withhold plainly exculpatory evidence even if substantial inculpatory evidence standing by itself 

suggests that probable cause exists.  SUMF #120. Inv. Carter knew then that it is important to 

contact eyewitnesses as soon as possible.  SUMF #120.  She knew that probable cause is 

determined examining the totality of the circumstances.  SUMF #120.   

Here, despite the aforementioned knowledge, Defendants based their entire criminal case 

against Dr. Turcios on the unverified statements of a 15-year-old who was under the influence of 

a mind-altering drug, nitrous oxide, around the time she alleges inappropriate conduct occurred in 

a doorless treatment room located at a crowded intersection of a busy dental office.  SUMF #84, 

93.  Despite their training in proper investigation techniques, Det. McCrillis and Inv. Carter failed 

to even attempt to verify these serious allegations against Dr. Turcios before arresting him.  SUMF 

#134.  At the time of Dr. Turcios’ arrest, Det. McCrillis and Inv. Carter:   

a) had not independently verified the accuracy of Ms. Smith’s 

statements by speaking with any independent witness.  

SUMF #134;   

 

b) had not interviewed or even spoken with the Healthy Smiles 

staff who were potential eyewitness during Ms. Smith’s 

appointment.  SUMF #134;   

 

c) had not visited or even seen the interior or exterior of 

Healthy Smiles.  SUMF #134;   
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d) did not know the treatment rooms–including Ms. Smith’s 

treatment room–had no doors.  SUMF #134;   

 

e) had not obtained or reviewed Ms. Smith’s dental records to 

see if she was even a patient of Dr. Turcios.  SUMF #134;   

 

f) had not seen a floor plan of the premises of the alleged crime 

scene.  SUMF #134;   

 

g) did not know the office layout or treatment room 

configuration.  SUMF #134;   

 

h) had not seen interior surveillance video footage and did not 

even inquire as to whether it existed.  SUMF #134;   

 

i) had not even seen photos of the interior of the office.  SUMF 

#134; and  

 

j) had not learned anything about the effects of nitrous oxide 

or the mechanics of how it may have been delivered to Ms. 

Smith on March 4; SUMF #134.   

 

Det. McCrillis and Inv. Carter never even verified that Ms. Smith was a patient on March 4, 2015 

or present at Healthy Smiles before they arrested Dr. Turcios.  SUMF #134.  Det. McCrillis did 

this despite knowing the negative effect her actions might have on Dr. Turcios’ business if the 

allegations were untrue.  See Ex. 6 at 371-372.  She proceeded despite understanding that it would 

be a severe blow to his business and proprietary interests.  See Ex. 6 at 372:5.  This willful conduct 

is evidence of malice.     

On July 2, 2015, long after Dr. Turcios’ arrest, Det. McCrillis interviewed Blanca Flores, 

Tiffany Atterberry, Anita Henderson and Cynthia Aguirre, each of whom was an eyewitness to 

aspects of Ms. Smith’s March 4 appointment.  SUMF #142-144.  Ms. Flores expressed her strong 

doubt regarding Ms. Smith’s allegations and even suggested a reason that Ms. Smith and Ms. 

Melton may have fabricated the allegations–revenge for Ms. Melton’s sister being refused free 

dental treatment.  SUMF #142-144.  Ms. Flores told investigators that Ms. Robertson’s allegations 
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of past inappropriate conduct by Dr. Turcios were false and that she had documentation to prove 

it.  SUMF #142-144.  She advised that Ms. Clifton actually checked on Ms. Smith during the 

appointment.  SUMF #142-144.  She even identified another potential eyewitness, Carlos.  SUMF 

#142-144.   

Ms. Atterberry told Det. McCrillis never uncomfortable with Dr. Turcios.  SUMF #142-

144.  She said no patient has ever complained about Dr. Turcios conduct or remarks.  SUMF #142-

144.  She confirmed that dentists are not left alone with patients who are on nitrous oxide.  SUMF 

#142-144.  Ms. Henderson told Det. McCrillis that she treated Ms. Smith on March 4, 2015.  

SUMF #142-144.  She told Det. McCrillis that they had Ms. Smith on nitrous very briefly.  SUMF 

#142-144.  She confirmed that she never left Ms. Smith’s treatment room while Ms. Smith was on 

nitrous.  SUMF #142-144.   

Ms. Aguirre told Det. McCrillis that she was also present during Ms. Smith’s appointment 

and Ms. Smith was acting normal.  SUMF #142-144.  She said there was nothing unusual about 

the visit except that she noticed hickeys on Ms. Smith’s neck.  SUMF #142-144.  Det. McCrillis 

acknowledges that the information she received from Alyssa Smith, Ms. Flores, Ms. Atterberry 

and Ms. Henderson could have been discovered by her prior to arresting Dr. Turcios if she had 

chosen to speak with those witnesses.  SUMF #142-144.  To the extent that this information would 

cause one to doubt the information provided by Ms. Smith, Ms. Robertson and Ms. Harrison, Det. 

McCrillis and Inv. Carter did not seek out that information until after Dr. Turcios was already 

arrested.  SUMF #142-144.   

And yet, when confronted at her deposition with the failure to appreciate the totality of the 

circumstances surrounding Ms. Smith’s allegations, Inv. Carter incredibly disavowed the very 
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concept, one grounded in the U.S. Constitution, that she and Det. McCrillis are bound to uphold 

and implement in their investigations:  

Q: And you agree with me that probable cause is determined by 

a totality of the circumstances?  Do you agree with that?  

 

A: Yes.   

 

Q: And what does that phrase mean to you, totality of the 

circumstances?   

 

A: I don’t necessarily believe in totality, but I will agree with 

you.   

 

Q:  Well, hold on a second.  You don’t believe in totality?  What 

does that even -- I mean, what does that mean?  You don’t 

believe in the word?  You don’t believe -- what does that 

mean?   

 

A: It’s not an accurate definition, I don’t think, of probable 

cause.   

 

Q: Well, with all due respect, I mean, people smarter than you 

and I have come up with that definition.  Where do you get 

the authority to say that it’s -- I don’t understand where 

you’re coming from with this.  Can you help me – 

 

A: From what I understand the Supreme Court has had 

difficulty (inaudible) what probable cause – 

 

  THE REPORTER: I’m sorry – 

 

A: – is, too. 

 

THE REPORTER:  – say it again. 

 

A: The Supreme Court has had difficulty naming what probable 

cause is, too. 

 

BY MR. LAUX:  

 

Q: I’m not asking about the Supreme Court.  I’m asking – 

 

A: Well, you – 
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Q:  -- about you – 

 

A: I’m sorry, I’m not going to argue. 

 

Q: So can you answer my question? 

 

A: What is your question?  

 

Q: Why do you not like -- you just said, I don’t like totality.  

That’s literally, I think, what you said.  You didn’t even say 

totality of the circumstances.  Why don’t you like totality, 

and what does that mean?  

 

A: I don’t like the terminology totality of circumstances when 

referring to probable cause.  

 

Q: Well, just because you don’t like it, do you think that you're 

in a position to overrule it? 

 

A:  I mean, if we’re speaking on opinions here, there’s nothing 

to overrule.  There’s no factual information to overrule.  See 

Ex. 8 at 172-174 

 

Det. McCrillis was similarly obtuse and defiant:   

Q: I think that as a general proposition it is important for police 

officers to get both sides of a dispute before they arrest anyone, 

if they are going to arrest somebody.  That’s what I believe, 

okay?   

 

A: Okay.   

 

Q: Do you agree with that or do you disagree with that?   

 

A: I disagree with that.  See Ex. 6 at 36:9.    

 

***** 

 

Q: What if there are other witnesses who refute the suspect’s charge 

or claim?  Is it important to talk with those witnesses before you 

arrest anyone?   

 

A: Refute their claim – I mean, if they’re witnesses then, yes, I’m 

going to speak to them.   

 

***** 
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Q: Okay.  It’s important to get both sides of the story before you 

make any [arresting] decisions, isn’t it?   

 

A: No, like I said earlier.  See Ex. 6 at 37:13.   

 

Inv. Carter knew in March 2015 that it is important to contact eyewitnesses as soon as 

possible.  SUMF 123.  She knew that probable cause is determined examining the totality of the 

circumstances.  SUMF 123.  Similarly, in March 2015, Det. McCrillis knew that probable cause 

to arrest is judged by examining the facts and circumstances that existed at the moment of arrest.  

SUMF 120.  She knew that probable cause does not exist when a minimal further investigation 

would exonerate a suspect that an officer contemplating an arrest is not free to disregard, conceal 

or withhold plainly exculpatory evidence even if substantial inculpatory evidence standing by itself 

suggests that probable cause exists.  SUMF 120.  Therefore, Det. McCrillis and Inv. Carter’s 

outlandish, self-serving testimony is really evidence of their awareness that they never achieved 

probable cause and a weak defense of the omission of material facts from Det. McCrillis’ affidavit.   

b. A Warrant Issued by a Magistrate Does Not Protect Defendants Where Said 

Warrant was Obtained with Material Falsehoods and Omissions 

 

“A warrant issued on the basis of an affidavit that shows probable cause only because it 

contains deliberate or reckless falsehood or omission violates the Fourth Amendment.”  Tech. 

Ordnance v. United States, 244 F.3d 641, 647 (8th Cir. 2001).  “The Fourth Amendment requires 

that a warrant affidavit be a ‘truthful factual showing of probable cause–truthful in the sense that 

the information put forth is believed or appropriately accepted by the affiant as true.’”  Tech. 

Ordnance, 244 F.3d at 650 (quoting Mueller v. Tinkham, 162 F.3d 999, 1003 (8th Cir. 1998)).   

In Tech. Ordinance, the arresting officer “did not…rush to apply for a warrant.  He began 

an investigation when his suspicions were aroused as a result of the March 20 Clear Lake visit.  

After some seven months, he applied for a warrant and summarized in his affidavit what he had 
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learned from speaking to a number of agents and from gathering records.”  Tech. Ordnance, 244 

F.3d at 650.    

“…[T]he question whether probable cause existed for the arrest must be answered by 

reviewing the facts that were before the magistrate.”  Garmon v. Lumpkin County, 878 F.2d 1406, 

1409 (11th Cir. 1989).   The issuance of a warrant by a magistrate does not break the causal chain 

when the officer has made material misrepresentations or omissions.  See Garmon, 878 F.2d at 

1410-11.  “The Supreme Court has squarely addressed this question and held that a magistrate’s 

decision to issue an arrest warrant does not absolve the officer who applied for the warrant from 

liability:  

[The question] is whether a reasonably well-trained officer 

[applying for a warrant] would have known that his affidavit failed 

to establish probable cause and that he should not have applied for 

the warrant.  If such is the case, the officer’s application for a 

warrant was not objectively reasonable…It is true that in an ideal 

system an unreasonable request for a warrant would be harmless, 

because no judge would approve it.  But ours is not an ideal 

system…We find it reasonable to require the officer applying for the 

warrant to minimize this danger by exercising professional 

judgment.  Garmon, 878 F.2d at 1410-11 (quoting Malley v. Briggs, 

475 U.S. 335, 345, 106 S.Ct. 1092 (1986).   

62 

 

In March 2015, Det. McCrillis knew that when seeking to obtain an arrest warrant from a 

judge or magistrate, it is improper to ignore plainly exculpatory evidence and to omit material 

facts.  See Ex. 6 at 188:1.  She understood that bias or the potential for bias should be disclosed so 

it can be assessed.  See Ex. 8 at 50.  Det. McCrillis understood that, if she had provided Judge 

Lightle with information on the potentially biased nature of the information given to her by Det. 

Lundy and his wife, the judge might have noted the potential conflict between business competitors 

and not issued the warrant.  See Ex. 6 at 336:7.  Det. McCrillis even claims that she considered the 
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possibility for bias against Dr. Turcios based on the information source–the Lundys.  See Tabitha 

McCrillis Deposition Vol. 2, attached hereto as Exhibit 48, at 11-12.      

Despite common sense and this purported forethought, Det. McCrillis’ affidavit to obtain 

an arrest warrant for Dr. Turcios was plagued by material omissions and other misrepresentations.  

Det. McCrillis concealed from her affidavit that came to identify Valerie Robertson as a witness 

via a police officer colleague whose wife is a business competitor of Dr. Turcios.  See Ex. 6 at 

335:7.  Thus, Judge Lightle did not have an opportunity to consider the connections between 

Valerie Robertson and the Lundys when she read Det. McCrillis’ affidavit.  338:21.   

Det. McCrillis did not include information about Viviana Harrison in the affidavit.  316:21.  

She omitted any mention of Lauren Malott and Dr. Machen and making contact with them prior 

to Dr. Turcios’ arrest.  See Ex. 6 at 330:9.  Det. McCrillis was also selective regarding the contents 

of the affidavit in a way that unfairly disfavored Dr. Turcios.  See Ex. 6 at 326:9 and 332:20.  For 

instance, she did not include secondhand information in her affidavit to might favor Dr.. Turcios 

but included secondhand information disfavoring him so that that the judge would be convinced 

to issue the warrant she sought. See Ex. 6 at 326:9 and 332:20   

c. Information Learned After Dr. Turcios’ Arrest Cannot Justify the Arrest 

 

“[E]vents that occurred after the detention cannot be taken to justify it as reasonable.”  

Mitchell v. Boelcke, 440 F.3d 300, 305 (6th Cir. 2006); see also Radvansky v. City of Olmstead 

Falls, 395 F.3d 291, 302 (6th Cir. 2005)(holding probable cause to arrest is judged by examining 

facts and circumstances that existed “at that moment”); see also Garmon v. Lumpkin County, 878 

F.2d 1406, 1409 (11th Cir. 1989)(evidence cannot retroactively provide probable cause for an arrest 

that has already taken place).   
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“Probable cause necessary to justify an arrest is defined as ‘whether at that moment the 

facts and circumstances within [the officers’] knowledge and of which they had reasonably 

trustworthy information were sufficient to warrant a prudent man in believing that the [arrestee] 

had committed or was committing an offense.’”  Radvansky v. City of Olmsted Falls, 395 F.3d 

291, 302 (6th Cir. 2005) (quoting Beck v. Ohio, 379 U.S. 89, 91, 85 S.Ct. 223 (1964)).   

“Facts that came to light after the arrest are irrelevant to the determination of whether 

probable cause existed at the time of the arrest.”  Cline, 182 F.Supp.791 at 797; see also Henry v. 

United States, 361 U.S. 98, 103, 80 S.Ct. 168 (1959).  “Probable cause exists when the facts and 

circumstances within the arresting officer’s knowledge would warrant a person of reasonable 

caution to believe that an offense is being committed.”  Cline, 182 F.Supp.2d at 797 (citing Draper 

v. United States, 358 U.S. 307, 313, 79 S.Ct. 329 (1959)).  “When the circumstances known to an 

officer at the time would cause a reasonable person to doubt the veracity of an informant’s 

statements, the existence of probable cause to make an arrest is a fact question.”  Cline, 182 

F.Supp.2d at 798.  Det. McCrillis understood this in March 2015.  See Ex. 6 at 121:13   

d. Advice of Counsel Was Not Pled as an Affirmative Defense and the Facts 

Do Not Support Such a Defense    

 

As a preliminary matter, neither Det. McCrillis nor Det. Lundy has asserted advice of 

counsel as a defense among their several affirmative defenses.  See Doc. #18 at ¶¶ 113-121.  The 

same goes for Inv. Carter, Ms. Smith and Ms. Melton.  See Doc. #16 at ¶¶ 114-122; see Doc. #12 

at ¶¶ 114-116.  Secondly, Det. McCrillis arrested Dr. Turcios on March 12, 2105, which was prior 

to her submitting the file to prosecutors for review.  Most significantly, however, Det. McCrillis 

does not even know when she first spoke with prosecutors about Ms. Smith’s allegations or 

whether it was before or after she and Inv. Carter arrested Dr. Turcios.  SUMF #140.  She does not 

know what the prosecutor said to her or when he or she said it.  SUMF #140.  Neither does she 
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recall when she submitted her investigation file to the prosecuting attorney’s office but it had to 

be prior to March 15, 2015 because, on that date a prosecutor requested additional information 

from her.  SUMF #140.  Specifically, the prosecutor requested that Det. McCrillis interview the 

dental assistants who were present at Healthy Smiles on March 4.  SUMF #140.  Thus, he requested 

that she get statements from eyewitnesses.  SUMF #140.  Det. McCrillis arrested Dr. Turcios and 

submitted her file to prosecutors without ever speaking to any eyewitnesses.  SUMF #140.  The 

March 15, 2015 memo from the prosecutor is proof that Det. McCrillis did not consult with him 

prior to arresting Dr. Turcios on March 12, 2015.  SUMF #140.      

3. ELEMENT NO. 4–Plaintiff Can Show Malice in Various Ways 

 

To be sure, malice is shown by proof that the complained of actions were taken as a result 

of personal ill-will, spite, hostility or a deliberate intent to harm someone.  See Skalsky v. Indep. 

Sch. Dist. No. 743, 772 F.3d 1126 (8th Cir. 2014).  However, in malicious prosecution cases, the 

term malice need not “be considered in the sense of spite or hatred against an individual but of 

malus animus, and as denoting that the party is actuated by improper and indirect motives.”  Stokes 

v. S. States Coop., Inc., 651 F.3d 911, 916 (8th Cir. 2011).  Malice is “any improper or sinister 

motive for instituting the suit.  It need not spring from any spirit of malevolence, or be prompted 

by any malignant passion.”  Id.  Evidence showing a party’s improper purpose for effectuating the 

process serves as proof of malice.  See id. at 917-18.    

a. Malice is Shown by Defendants’ Ill Motives  

 

When assessing the reasons for defendants to conduct themselves in the way they did, using 

common sense goes a long way.  Each of the defendants had a reason to maliciously prosecute Dr. 

Turcios and/or to damage his dental practice.   
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b. Malice is Shown by the Willful Violation of Law, Rules and Protocol and 

the Exculpatory Evidence Defendants Intentionally Omitted, Concealed and 

Ignored 

 

Police officers are presumed to know the law governing their conduct.  See Catone v. 

Spielmann, 149 F.3d 156, 161 (2nd Cir. 1998) (citing Frank v. Relin, 1 F.3d 1317, 1328 (2nd Cir. 

1993)).  The United States Supreme Court has held that “‘malice’ or ‘reckless indifference’ pertain 

to the employer’s knowledge that it may be acting in violation of federal law, not its awareness 

that it is engaging in discrimination” and that “an employer must at least discriminate in the face 

of a perceived risk that its actions will violate federal law to be liable in punitive damages.”  

Kolstad v. Am. Dental Ass’n, 527 U.S. 526, 536 (1999).   

In March 2015, Det. McCrillis and Inv. Carter were each subject to the dictates of the 

Arkansas Child Maltreatment Act, A.C.A. § 12-18-101, et seq.  SUMF #52.  And yet during their 

investigation of Ms. Smith’s claims, they repeatedly breached this law.  For instance, the Act 

requires that reports of known or suspected child maltreatment must be immediately screened and 

investigated.  SUMF 53.  Similarly, Det. McCrillis and Inv. Carter’s ChildFirst training urges 

professionals not to delay the forensic interview or the investigation.  SUMF #65-66.  Their 

training materials read: “It is essential that a child receive a forensic interview as soon as possible 

after a disclosure.”  When the forensic interview or the investigation is delayed for days, or even 

hours, significant evidence is lost and the ability to protect the child from further abuse is limited 

if not altogether lost.  SUMF #65.    

Despite knowledge of this law and protocol, Det. McCrillis did not contact the CACD for 

five days following Ms. Melton’s March 4 phone call reporting the alleged incident.  SUMF 100.  

This is a violation of LRPD general orders as well, one which Det. McCrillis has admitted.  SUMF 

72; see Ex. 6 at 244:11.  Det. McCrillis cannot explain why the first communication with CACD 
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occurred 4-5 days after the initial phone call.  See Ex. 6 at 239:8.  She cannot explain why there 

are no documents with her name on them between March 4 and March 9, 2015.  SUMF 96.  She 

cannot produce any document showing she did anything in the case prior to March 9, 2015.  SUMF 

96.  She admits the failure is a violation of the law.  See Ex. 6 at 242-243.     

Det. McCrillis characterizes this violation of law and general orders a mere instance of 

someone “dropping the ball.”  See Ex. 6 at 244:11.  However, Dr. Turcios is entitled to the common 

sense inference that the allegations did not have any merit in Det. McCrillis’ opinion but that all 

changed after her March 9 discussion with Det. Lundy, immediately after which she became 

interested.  See Tolan, 134 S.Ct. at 1863.  This common sense notion is supported by the evidence.   

Even though the Child Maltreatment Act required that the noncustodial parent of an alleged 

child victim be interviewed, Det. McCrillis and Inv. Carter failed to do this.  SUMF #54; see Ex. 

8 at 97-98.  They claim that Ms. Smith’s non-custodial parent, Jeremy Sory, was impossible to 

contact but this is refuted by Ms. Melton.  SUMF 38.  When confronted with her violation of the 

Act, Inv. Carter obfuscated and claimed the straight-forward statute directive was not clear: 

Q: …The Child Maltreatment Act requires that in all instances 

of child maltreatment a person such as yourself is supposed 

to interview – shall interview the parents, both custodial and 

noncustodial, correct? 

 

A: Yes.   

 

Q: You did not interview December Smith’s noncustodial 

parent, did you? 

 

A: That’s correct. 

 

Q: That’s a violation of the Child Maltreatment Act, isn’t it? 

 

A: No. 

 

Q: So I’m reading 12-18-605, and it says under (a)(2), an 

investigation of child maltreatment or suspected child 
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maltreatment under this chapter shall include interviews 

with the parents, comma, both custodial and noncustodial. 

 

A: Yes, it needs to be more clear, because it’s if reasonable.  He 

was not – he was not around. 

 

Q: What needs –  

 

A:   He had no contact. 

 

Q: I’m sorry, I’m sorry, what needs to be – what are you saying?   

 

A: It may need to be clarified more. 

 

Q: What does? 

 

A: Having con – interviewing a noncustodial parent.  It is quite 

frequent that we do not get ahold of noncustodial parents 

because the child no longer -- no longer has contact with 

them. 

 

Q: You frequently violate the Child Maltreatment Act? 

 

A: We don’t violate the Child Maltreatment Act.  I work with it 

within reason. 

 

Q: Well, who are you to determine what’s within reason? I 

mean, it says shall; that’s mandatory.  It says you shall; it 

doesn’t say you have discretion. 

 

A: Common sense.  See Ex. 8 at 98:7-99:7   

 

Inv. Carter’s testimony here reveals a disdain for the very law she is required to follow.  

Furthermore, her claim that it is “quite often” that she is unable to contact noncustodial parents is 

untruthful and refuted by her own discovery production.  See Ex. 21 at 21.  Inv. Carter’s personnel 

records indicate that she contacts noncustodial parents 96% of the time.  See Ex. 21 at 21.  So, this 

begs the question: why would she not contact Mr. Sory and then lie about it during a deposition?  

Dr. Turcios submits that Mr. Sory would have provided exculpatory evidence, i.e., information 

about Ms. Melton’s criminal history and other misconduct.   
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It is reasonable to infer that the investigators avoided exploring Ms. Smith’s family and 

background once they learned about Ms. Smith’s prior child advocacy center visit stemming from 

her having sex at age 12 after lying about her age to sexual partner and then defending him when 

her family tried to get him arrested.  SUMF 46; see Tolan, 134 S.Ct. at 1863.  Moreover, Ms. 

Melton’s former husbands and boyfriends would likely report to investigators all of the criminal 

conduct in which Ms. Melton engaged, such as two counts of endangering a minor, aggravated 

assault on a family member, two counts of terroristic threatening and theft by receiving.  SUMF 

40.  This also explains why Det. McCrillis and Inv. Carter violated the Act by not documenting 

their efforts at locating Mr. Sory in the file and omitting any mention of his existence from their 

file.  SUMF 54-55.  It is sadly ironic that Det. McCrillis and Inv. Carter sought to protection the 

reputation of a person with a history of harming her children and family to maliciously prosecute 

a professional family man who has never, ever done such terrible things.    

The Act required Det. McCrillis and Inv. Carter to put all information gathered during the 

course of the investigation in the file whether or not the information supports the investigative 

determination.  SUMF 55.  This means that any exculpatory evidence or information obtained by 

investigators should become part of the file but Det. McCrillis and Inv. Carter violated the law 

here as well.  SUMF 55.  Despite the Act, Inv. Carter did not include exculpatory evidence 

regarding Dr. Turcios’ clean record in the official file, though she gave inordinate attention to Det. 

Lundy’s witnesses’ wild and sensational secondhand claims.  See Ex. 8 at 123.  Det. Lundy admits 

these claims are “far-fetched.”  SUMF 109.   

Regardless of whether her file was open or closed, she was bound by the Act to supplement 

the file with pertinent information.  SUMF 55.  In April 2015, Anita Henderson and Alyssa Smith 

provided affidavits attesting to Dr. Turcios’ innocence.  SUMF 80-91.  Despite this exculpatory 
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evidence–evidence that totally refutes Ms. Smith’s account–neither Det. McCrillis nor Inv. Carter 

added that information to their respective files.   

Det. McCrillis did not include a copy of the police report reflecting the extortion Ms. Malott 

committed against Dr. Turcios in the file because she claimed it was not relevant to their 

investigation.  See Ex. 6 at 197:20.  This is evidence of a criminal act committed by one of Det. 

McCrillis’ witnesses and yet, it was irrelevant to her “[b]ecause it didn’t have anything to do with 

the case.  These parties weren’t involved.  The only person involved was Turcios.  And because 

he made a police report before didn’t make it relevant.”  See Ex. 6 at 198:3.   

Ms. Malott’s prior extortion is relevant for many reasons, including bias, which Det. 

McCrillis admits would influence the decision of a warrant-issuing judge.  SUMF 121.  Despite 

this knowledge, Det. McCrillis abandoned it to serve her immediate needs at deposition:  

Q: The fact that this doctor went and reported a crime of 

extortion committed by some of the same people who you 

were looking to as witnesses in the December smith case, not 

relevant to your file, correct?   

 

A: No, I don’t think so.  See Ex. 6 at 200-201  

 

Det. McCrillis went so far as to pretend that she was unfamiliar with the concept of “extortion”:  

Q: Well, it’s a fact, though, that Dr. Turcios filed a police report 

where he alleged he was being extorted, right?   

 

A: I think harassment or something like that, I can’t recall.   

 

Q: Do you know what extortion is?   

 

A: No.  

 

Q: You don’t know what extortion is?  

 

A: No.  See Ex. 6 at 196-197.    
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Both Det. McCrillis and Inv. Carter were trained forensic interviewers in March 2015, 

including training on ChildFirst and RATAC protocol.  SUMF #59.  This training apprises 

investigators to the importance of acting as a “neutral” professional when obtaining information 

from the child during a forensic interview.  SUMF #60.  ChildFirst investigators are instructed to 

avoid leading or suggestive questions.  SUMF #68.  Det. McCrillis breached these directives on 

countless occasions.   

Det. McCrillis admits to using leading questions with Ms. Smith and acknowledges that 

the practice is improper and inconsistent with her training and ChildFirst protocol.  See Ex. 6 at 

293:22.  See Ex. 6 at 138:12.  She also repeated her questions to Ms. Smith which, one at least one 

occasion, resulted in Ms. Smith modifying her statement to accommodate what Det. McCrillis was 

looking for:   

SMITH: And, you know, I was laying down in the chair.  I 

could really do anything.  And then, he stuck his 

finger down my throat.   

 

MCCRILLIS: Did he say anything when he did that?   

 

SMITH: Um, not that I remember.   

 

***** 

 

MCCRILLIS: Okay.  When he, when he’d stick his finger down 

your throat, would he say anything to you?   

 

SMITH: Um, he asked me if I had something in the back of 

my throat.  See Ex. 31 at 6 and 9.  

 

And Det. McCrillis was far from the “neutral” professional she was trained to embody.  

Her harsh moral admonishment of Dr. Turcios was intended to encourage Ms. Smith to fabricate 

additional claims against him:  

MCCRILLIS: Well, I think dentists are supposed to be 

professionals.  And so uh, it’s nothing that you’ve 
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done wrong.  Okay?  You did no-nothing wrong.  Uh, 

he took things way too far that should have never 

happened.  That’s it’s not professional at all the 

things that happened.  Okay?   

 

***** 

 

MCCRILLIS: You did absolutely nothing wrong.  Okay?  I just 

want you to know that.  All right?...  Ex. 31 at 20.   

 

ChildFirst stresses the importance of independently corroborating an alleged child abuse 

victim’s statement.  SUMF #62.  ChildFirst training materials read: “In most cases, though, a 

child’s statement can be corroborated.  To do so, the child’s statement must be scrutinized and any 

aspect of the statement which can be corroborated, must be.”  SUMF #62.  ChildFirst teaches that 

there is always a crime scene to visit, inspect and photograph.  SUMF #62.   

ChildFirst investigators are told that, if the allegations of abuse arise around the time of a 

divorce/custody case in the household, they should consider whether the allegations are actually 

being fueled by a parent of the alleged victim.  SUMF #63.  ChildFirst teaches that suggestibility 

researchers emphasize the dangers of pressure from adults in abuse allegations arising after 

divorce.  SUMF #63.  Det. McCrillis and Inv. Carter did none of this.   

ChildFirst investigators are told to keep in mind the primary purpose of the forensic 

interview–to obtain enough details that investigators can establish whether or not a child has been 

maltreated.  SUMF #66.  When the forensic interviewer obtains these details, it is necessary for 

the investigators to respond immediately in corroborating every detail the child provided.  SUMF 

#66.  Det. McCrillis and Inv. Carter did none of this.    

Inv. Carter initially acknowledged the obvious importance of corroborating an alleged 

victim’s account of sexual abuse, especially with a young person whose cognition may be affected 

by mind-altering drugs:  
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Q: So what are all the things that you do to make sure that you 

are not abetting a malicious reporter? 

 

A: Well, I talk to the victim. We interview the victim, hopefully 

at a Children’s Protection Center.  Follow up with any 

collaterals, which would include anyone else that would 

possibly know about the abuse, anyone else that had 

information in regards to the allegations, or allegations being 

made that were similar. The parents. 

 

Q: In terms of eyewitnesses, is it important to get to them as 

soon as possible? 

 

A: Within – yes, yes, sure. 

 

Q: Because memories fade over time, right? 

 

A: Yes.  See Ex. 8 at 91:1-14   

 

But when asked to apply those concepts to the case at hand, she feigned ignorance until 

she was forced to admit the breach of her duty to independently corroborate:   

Q: So you’re okay taking the word of a – of a young person who 

might have been on mind-altering drugs at the time that she’s 

making – she alleges the abuse occurred?  You’re okay with 

taking that allegation, and you don't need to go and try to 

verify that independently?  Is that kind of how you feel? 

 

A: No. 

 

Q: So you do need to identify – you do need to verify that 

independently, right? 

 

A: Need to verify what the alleged victim says? 

 

Q: Yeah, independently. 

 

A: That’s pretty difficult to do in sexual abuse allegation. 

 

Q: Is that right? 

 

A: Yes. 

 

Q: Why? 
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A: Because usually there is a one-on-one. There are no 

eyewitnesses. 

 

Q: Yeah, but you don’t know until you ask, right? 

 

A: We did ask. 

 

Q: Who did you ask? 

 

A: The victim. 

 

Q: Okay. You didn’t ask anybody independently, correct? 

 

A: No.  See Ex. 8 at 94:11-95:11  

 

ChildFirst investigators are taught to preserve an open mind and avoid prejudging the facts 

of a case.  SUMF 71.  This consistent with Det. McCrillis’ experience of about 1,820-2080 juvenile 

sex abuse cases in her career.  See Ex. 6 at 129-130. In her career, she has investigated cases where 

accusers are lying, and she understands that some people are motivated to lie about sexual assault 

and even make false accusations against others for money.  See Ex. 6 at 137:20 and 202:18.  

Indeed, part of her job is to make sure people making accusations do not have some ulterior motive 

for making the allegation.  See Ex. 6 at 137-138  She claims this is important for every investigation 

she enters into.  See Ex. 6 at 138:3.  She understands some accusers are liars, possibly 20% of 

cases she investigates.  See Ex. 6 ay 136:14 and 137:16.  In cases where the alleged victim is 

determined to be false, she determined the allegations were false by interviews, gathering evidence 

and interviewing the suspect before arresting them.  See Ex. 6 at 131-132.   

Those sensibilities were nowhere to be found during Det. McCrillis’ investigation of Ms. 

Smith’s allegations.  Det. McCrillis admits to never considering alternate explanations for Ms. 

Smith’s allegations.  See Ex. 6 at 313:19.  She never entertained any possibility that Ms. Smith–a 

young lady with a history of staging a fake fight so that a classmate would get in trouble–was 

wrong or untruthful.  See Ex. 6 at 313:19; SUMF 47.  This is particularly egregious because, per 
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the Act, it was not appropriate for Det. McCrillis to be the one to interview Ms. Smith in the first 

place.  SUMF 73.  GO 307 provides that a police officer, such as Det. McCrillis, may interview a 

child abuse victim at the hospital but “in most incidents of juvenile sexual abuse, it will not be 

appropriate for the officer to interview the victim.”  SUMF 73.  

When Alyssa Smith told the investigators that she felt that Ms. Smith was a girl with 

anxiety issues who was smoking at a young age, the investigator’s questions became adversarial 

for some reason, a fact Inv. Carter acknowledges.  SUMF 138.  When Alyssa Smith expressed 

doubt about Ms. Smith’s allegations, Inv. Carter repeatedly cut her off and interrupted her.  SUMF 

138.  The two of them bullied her.  SUMF 138.     

Det. McCrillis and Inv. Carter asked Alyssa Smith questions about her own sexual abuse 

background which Inv. Carter admits was not pertinent to the investigation.  SUMF 139.  The 

investigators began to probe into when Alyssa Smith reported her abuse as a way of challenging 

her opinion that Ms. Smith’s conduct was inconsistent with her allegations against Dr. Turcios.  

SUMF 139.  Inv. Carter acknowledges that a witness like Alyssa Smith is entitled to have her own 

opinion, and yet Inv. Carter tried to change her opinion.  SUMF 139.  Det. McCrillis and Inv. 

Carter interrupted or cut Alyssa Smith off almost 20 times during her statement.  SUMF 139.  This 

is not being a “neutral” professional with an open mind.  

When confronted with their own deviations from protocol, they were evasive, putting it 

mildly:  

Q: And – and even if there was instances of nonsexual abuse, 

just untruthfulness, proven untruthfulness by December, if 

that was in her school records would that be pertinent to your 

investigation? 

 

A: No. 

 

Q: Why not? 
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A: Liars are sexually abused too. 

 

Q: I don’t dispute that. But I'm just saying – you’re saying that 

that doesn’t enter into your equation of the facts that you 

want to analyze before determining whether somebody was 

guilty of such a heinous crime?   

 

A: No. 

 

Q: Surely you think that a history of being untruthful is relevant 

to an investigation, don’t you? 

 

A: Yes. 

 

Q: And so if that information could be contained in school 

records, why wouldn’t you just make sure it’s not in there or 

it’s in there? 

 

A: I just didn’t.  See Ex. 8 at 106:13-107:9  

 

The Act authorizes investigators like Inv. Carter to access an alleged child victim’s school records 

for use during a sexual abuse investigation.  See Ex. 8 at 105:1; see 12-18-610.  Here, if Inv. Carter 

would have investigated the matter with due diligence and obtained Ms. Smith’s school records, 

she would have learned that she was involved in staging a fake fight to get a classmate in trouble, 

admitted to drug possession and had committed battery against another classmate.  SUMF 47.   

CACD investigators, such as Inv. Carter, are required to comply with all applicable state 

and federal laws and regulations.  SUMF 74; see Ex. 21.  In March 2015, Inv. Carter was bound 

to comply with the CACD Procedure Manual.  SUMF 74.  The purpose of CACD investigations 

is to determine the truth by the gathering of evidence and statements.  SUMF 75.  The CACD 

Procedure Manual requires face-to-face interviews with the persons responsible for child in child 

abuse investigations.  SUMF 75.  If neither parent is the alleged offender, the CACD Procedure 

Manual requires that the investigation also include a face-to-face interview with the alleged 
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offender.  SUMF 75.  Per the manual, both custodial and non-custodial parents shall be interviewed 

unless parental rights have been terminated.  SUMF 75.  

According to CACD Procedure Manual, “[a]ll information gathered during the 

investigative process shall be included as part of the investigative file, regardless of the impact on 

any administrative or judicial proceeding.”  SUMF 76.   This shall include information and 

evidence discovered after the investigation has been ‘closed.’”  SUMF 76.  CACD employees are 

prohibited from knowingly falsifying information on any ASP form or report or on any other 

document that relates to official ASP business, per the manual.  SUMF 76.     

 The LRPD and CACD investigations performed by Defendants in this matter violated 

countless provisions of the law, departmental rules and procedures and proper investigation 

protocol.    

c. Malice is Shown by the Exculpatory Evidence Defendants Intentionally 

Omitted, Concealed and Ignored both Before and After Dr. Turcios’ Arrest 

 

In a March 2015 text message to Ms. Flores, former Healthy Smiles employee, Mallory 

Wilson, described contact made with her by Det. McCrillis during her investigation of Ms. Smith’s 

allegations against Dr. Turcios.  SUMF 152.  Det. McCrillis asked Ms. Wilson about her former 

employer, Dr. Turcios, trying to get dirt on him.  SUMF 152.  When Ms. Wilson told Det. McCrillis 

that when she worked at Healthy Smiles nothing like what Ms. Robertson alleged ever happened–

i.e. offered exculpatory evidence favoring Dr. Turcios–Det. McCrillis promptly became 

disinterested and terminated the phone call.  at 3.  As proof of her malice and the malicious, 

selective nature of her investigation, Det. McCrillis omitted her contact with Mallory Wilson from 

her investigation file.  See Ex. 30.  Needless to say, Det. McCrillis did not follow up to take a 

formal statement from Ms. Wilson.  See Ex. 8 at 186.  Even Inv. Carter acknowledges that this 

Case 4:17-cv-00773-JLH   Document 68   Filed 12/31/18   Page 33 of 56



34 

 

information is relevant, and an investigator would want to follow up on that information.  See Ex. 

8 at 185-186.   

d. Malice is Shown by False Information Placed in the Official File and By 

Defendants’ Lies, Inconsistencies and Attempts at Feigning Ignorance 

 

The facts show that Det. McCrillis developed romantic feelings for Inv. Carter in early 

2015.  See Ex. 7 at 26.  SUMF 32.  Det. McCrillis officially ended her relationship with Det. Hicks 

in April 2015.  See Ex. 6 at 22:21-23:4.  Det. McCrillis admits that part of the reason she broke up 

with Det. Hicks was that she began dating Inv. Carter.  See Ex. 6 at 67:22.  Not long afterward, 

still in April 2015, Det. McCrillis and her young daughter moved into Inv. Carter’s home.  See Ex. 

7 at 27; see Ex. 6 at 83:15-84:10.  SUMF 34.  Det. McCrillis and Inv. Carter then got married on 

June 11, 2015, less than two months after Det. McCrillis moved into her home.  See Ex. 7 at 26.  

SUMF 35.  

Inv. Carter knows being romantically involved with a fellow investigator presents major 

integrity problems so Det. McCrillis hid that fact from the judge and omitted it from the file:   

Q: Okay.  Can you see the risk of a conflict arising when you 

are romantically involved with somebody, and the other 

person and yourself are engaging in independent 

investigations?  Can you see how that could bring a risk of 

conflict? 

 

A: If they did not present themselves in a professional manner, 

absolutely. 

 

Q: Who determines what is a professional manner? 

 

A: I determine that based on my integrity. 

 

Q: So because you’re able to make that determination, that 

means that anybody in that position should be able to make 

that determination, too? 

 

A: If they want to take that risk, then they can go ahead and try. 

But I -- I trust my judgment. 
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Q: So your answer there, you do acknowledge the risk involved 

in that type of -- 

 

A: There would be a risk. 

 

Q: Let me finish, please. It’s okay. You do acknowledge that 

kind of risk in the kind of circumstance that I just described, 

right? 

 

A: There can be, yes.  See Ex. 8 at 38:14-39:10.  

 

When confronted with this fact, they lied about when their relationship began.  Inv. Carter 

testified that they were not dating during the investigation of Dr. Turcios because her investigation 

was completed on April 3, 2015.  See Ex. 8 at 35:15; see Ex. 8 at 36:11.  She says this is proven 

by the fact that she did not generate any documents after April or May 2015.  See Ex. 8 at 38:6.  

This is untruthful, however–she generated a CACD document in the matter in December 2016, 

well after she and Det. McCrillis began dating and a year and a half after they started living 

together.  Ex. 33 at 30.   

Det. McCrillis was similarly disingenuous, first denying that she and Inv. Carter were 

dating during the investigation before downplaying the impropriety of an ongoing tryst while 

professionally and independently investigating a matter as serious as child sexual abuse:  

Q: So regardless of whose idea it was, you were investigating 

this matter in July of 2015, right?   

 

A: Yes, I interviewed people.   

 

Q: So how can you tell me then that your relationship didn’t 

start during the investigation of this matter?   

 

A: Because in my opinion it didn’t.  See Ex. 6 at 118-119   

 

***** 

 

Q: Why do you think it’s irrelevant?   
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A: Because my relationship had nothing to do with this 

investigation.   

 

Q: Who says?  You?   

 

A: Yes.   

 

Q: You can’t think of a situation where there might be a conflict 

to have a budding romance going on or a romantic 

relationship going on while the two of you are supposed to 

be independently investigating a matter?  You don’t see the 

potential for a conflict there?   

 

A: We were not romantically involved when this investigate – 

during this investigation.  See Ex. 6 at 116:5   

 

Eventually, Det. McCrillis was forced by the evidence to admit that she and Inv. Carter 

were, in fact, quite romantically involved while they were investigating Ms. Smith’s allegations 

against Dr. Turcios, even co-habiting with young children.  See Ex. 6 at 49:19-50:23 and 54:2.   

SUMF 33.  The lies and attempts at concealing the relationship is proof of their awareness as to its 

impropriety and further evidence of malice.    

Det. McCrillis drafted a case summary report that falsely stated that they watched the video 

on March 4, 2015, before Dr. Turcios was arrested.  SUMF 141.  Det. McCrillis admits put a false 

entry in the file when she stated that she and carter began watching video on March 4, 2015 at 

approximately 7:50 am.  See Ex. 48 at 26-27 vol2.  This false time entry makes it look as though 

the video was a factor in their probable cause determination which provided the basis to seek Dr. 

Turcios’ arrest on March 12.  This is evidence of malice.    

4. ELEMENT NO. 5–Plaintiff Has Already Established Damages in the Form of 

Unrebutted Testimony and Expert Opinion 

 

In September 2017, Dr. Turcios’ retained economic expert, Dr. Stan Smith, has opined that 

Dr. Turcios suffered significant economic losses totaling between $200,000 and $250,000, and he 

considers this a conservative estimate.  SUMF 159; see also Ex. 47.  Dr. Smith opines that Dr. 
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Turcios lost 825 patients during his period of suspension.  See Ex. 47 at 2.  Dr. Smith believes that 

Dr. Turcios continues to lose patients to the malicious prosecution at issue.  See Ex. 47 at 2.  

Moreover, Dr. Turcios has suffered a decrease in new patients, one that Dr. Smith attributes to the 

unconstitutional conduct of which Dr. Turcios complains.   

Dr. Turcios has testified about the damages he, his family and his business continue to 

experience.  See Ex. 1 at 197-198; see also SUMF 153-154.  Primary among these damages is the 

suspension of his dental license which barred him from earning a living to help support his family.  

SUMF 153-154.  These damages also include anxiety, emotional distress, harm to his professional 

reputation, mental suffering and a strain on his marriage.  See Ex. 1 at 197:15-198:14.  His wife, 

Dr. Zarruk, echos this testimony, describing the difference in her husband’s general demeanor after 

the malicious prosecution he endured.  See Ex. 32 at 30:23-31:15.  Clearly, Dr. Turcios has 

established damages in satisfaction of the malicious prosecution elements.     

B. Plaintiff Has Demonstrated Injury to a Constitutional Liberty Interest and Therefore 

his Malicious Prosecution Case is Wholly Viable 

 

A litigant may overcome an officer’s assertion of qualified immunity only if they show that 

the acts on which they base their malicious prosecution claim also violate a constitutional right, 

such as employment.  See Tech. Ordnance, 244 F.3d at 650 (citing Sanders v. Sears, Roebuck & 

Co., 984 F.2d 972, 977 (8th Cir. 1993)); see also Paul v. Davis, 424 U.S. 693, 701, 96 S.Ct. 1155 

(1976).  While the Supreme Court has held that a person’s interest in his reputation alone is not 

actionable under Section 1983, the statute becomes a viable vehicle when a liberty or property 

interest, such as employment, is damaged.  See Paul, 424 U.S. at 701.  Property and liberty interests 

“attain this constitutional status by virtue of the fact that they have been initially recognized and 

protected by state law, and we have repeatedly ruled that the procedural guarantees of the 
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Fourteenth Amendment apply whenever the State seeks to remove or significantly alter that 

protected status.”  Id. at 710-11.  

“In each of these [protected property interest cases], as a result of the state action 

complained of, a right or status previously recognized by state law was distinctly altered or 

extinguished.  It was this alteration, officially removing the interest from the recognition and 

protection previously afforded by the State, which we found sufficient to invoke the procedural 

guarantees contained in the Due Process Clause of the Fourteenth Amendment.  Paul, 424 U.S. at 

711.   

It is beyond debate that the right to be free from malicious prosecution was clearly 

established long before 2015.  See e.g. Carroll v. United States, 267 U.S. 132, 45 S.Ct. 280 (1925) 

(recognizing constitutional right not to be arrested or prosecuted without probable cause).  

Moreover, it was clearly established that the Fourth Amendment provides an actionable right 

against malicious prosecution that deprives an individual of his constitutionally protected property 

interests, a fact with which even Det. McCrillis agrees.  Craft v. Wipf, 836 F.2d 412, 416 (8th Cir. 

1987) (holding that by 1982 it was clearly established that the government must accord due process 

before depriving a person of a protected property interest); see also Ex. 6 at 125:22-126:5.  

Q: …I’m asking if you agree that it was clearly established in 

2012, in March of 2012, that the Fourth Amendment 

provides a right against malicious prosecution that deprives 

an individual of his constitutional property interests?  Do 

you agree with that or do you disagree with that?   

 

A: Yes.  

 

Q: You agree with that?   

 

A: Yes.  See Ex. 6 at 125:22-126:7.  

 

As an aside, Det. McCrillis’ awareness of the right she violated is proof of malice.   
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In Arkansas, a professional license confers a property interest that is entitled to due process 

protection.  Neal v. Fields, 429 F.3d 1165, 1167 (8th Cir. 2005); see also Barry v. Barchi, 443 U.S. 

55, 64, 99 S.Ct. 2642 (1979)(“As a threshold matter, therefore, it is clear that Barchi had a property 

interest in his license sufficient to invoke the protection of the Due Process Clause” at the time it 

was suspended.).  “[T]he Supreme Court acknowledged a fundamental interest inherent in the right 

to engage in any of the common occupations of life.”  Moran, 296 F.3d at 645 (citing Meyer v. 

Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625 (1923).  The Supreme Court has held that an individual 

has a right to engage, without unreasonable interference and harassment, in any of the common 

occupations of life.  Moran, 296 F.3d at 645 (citing Meyer, 262 U.S. at 399).   

In the instant case, Dr. Turcios’ dental license was suspended by the State of Arkansas 

Board of Dental Examiners on March 17, 2015 “based on a newspaper article in the March 13, 

2015 edition of the Arkansas Democrat Gazette that stated that Dr. Turcios had been arrested and 

charged with second degree sexual assault involving a teenage patient.”  SUMF 153.  This 

constitutional injury flowed directly from the malicious and conspiratorial acts of which Dr. 

Turcios complains.  Once his dental license was suspended, he was barred him from engaging in 

his chosen profession and livelihood.  This injury of a constitutionally protected interest makes his 

malicious prosecution case viable.  See Paul, 424 U.S. at 710-11.  

C. Plaintiff Has Established Conspiracy Elements  

 

To establish a prima facie conspiracy claim, a plaintiff “must show: that the defendant[s] 

conspired with others to deprive him of constitutional rights; (2) that at least one of the alleged co-

conspirators engaged in an overt act in furtherance of the conspiracy; and (3) that the overt act 

injured the plaintiff.”  White v. McKinley, 519 F.3d 806, 814 (8th Cir. 2008).  A civil conspiracy 

claim requires a plaintiff to allege sufficient “specific facts” giving rise to an inference of a meeting 
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of the minds between the defendants to violate the plaintiff’s constitutional rights.  Murray v. Lene, 

595 F.3d 868, 870 (8th Cir. 2010).  To be sufficiently specific, “[t]he factual basis need not be 

extensive, but it must be enough to avoid a finding that the suit is frivolous.”  Smith v. Bacon, 699 

F.2d 434, 436 (8th Cir. 1983).  A plaintiff claiming conspiracy “must at least allege that the 

defendants had directed themselves toward an unconstitutional action by virtue of a mutual 

understanding, and provide some facts suggesting such a meeting of the minds.”  Bacon, 699 F.2d 

at 436-37 (omitting internal quotations).   

Further, a plaintiff “need not show that each participant knew the exact limits of the illegal 

plan, but the plaintiff must show evidence sufficient to support the conclusion that the defendants 

reached an agreement to deprive the plaintiff of constitutionally guaranteed rights.  White, 519 

F.3d at 814.  Conspiracies “are by their very nature usually clandestine.”  White v. Walsh, 639 F.2d 

560, 561 (8th Cir. 1981).  “[I]t is a rare case in which the plaintiff will be able to provide direct 

evidence of a conspiratorial agreement.”  Bacon, 699 F.2d at 437.   

1. Michael Lundy 

Det. Lundy had off-the-record discussions about Dr. Turcios with Det. McCrillis and at 

least one other officer, Brandon Eggerth prior to Dr. Turcios’ arrest.  See Ex. 3 at 67:11-68:1 and 

88:3-10.  Dr. Turcios provided testimony based on what he observed during party depositions, 

namely that there were clandestine, unrecorded discussions between and among Det. Lundy, Det. 

McCrillis and Inv. Carter and more involving Det. McCrillis, Inv. Carter and Ms. Melton.  See Ex. 

1 at 69:3-13, 69:14-21 and 70:14.  The failure of Det. Lundy, Det. McCrillis and Inv. Carter to 

document these discussions constitutes a mutual understanding that they should not be documents 

and provides strong evidence of a conspiracy.  See Ex. 1 at 175:13.     
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Det. McCrillis spoke with either Dr. Lundy and/or Det. Lundy on the phone but made no 

record of this call for the file.  See Ex. 6 at 312-313.  She was provided names from Dr. Lundy but 

withheld that information from the file.  See Ex. 6 at 313:1.  As discussed, it is more than likely 

that it was Det. Lundy who alerted Det. McCrillis and Inv. Carter to Dr. Turcios’ presence at the 

health club.  SUMF 126-127.  Det. McCrillis claims to not recall who informed her of Dr. Turcios’ 

presence which supports Dr. Turcios’ conspiracy claim because, along with the omission of Det. 

Lundy from their arrest warrant, it reflects a desire to distance Det. Lundy from the investigation 

and conceal the fact that he was the conduit for Det. McCrillis’ biased witnesses.  This inference, 

to which Dr. Turcios is entitled, surely constitutes a meeting of the minds.  See Murray, 595 F.3d 

at 870.  After all, Det. McCrillis has acknowledged that the bias of a business competitor witness 

could give a magistrate rightful pause in issuing a warrant which would jeopardize the co-

conspirators’ improper goal.  SUMF 120-121. 

Det. Lundy and his wife, Dr. Lundy, were the early architects of the conspiracy, assembling 

an unscrupulous, bitter and opportunistic menagerie to bear false witness against Dr. Turcios and 

to damage a constitutionally protected right–gainful employment as conferred by his dental 

license.  SUMF 99-101, 113; see White, 519 F.3d at 814.  These individuals were friends of Dr. 

Lundy, a business competitor, and worked for Dr. Machen, another business competitor.  See Ex. 

1 at 207:10.  They were disgruntled former employees.  SUMF 48, 50.   There was deep-seated 

animosity toward Dr. Turcios and his wife among their former employer and disgruntled former 

employees of Healthy Smiles of which Defendants were informed and which they willfully 

permitted to permeate their compromised and biased investigation.  Dr. Bevans was hostile toward 

Dr. Turcios and Dr. Zarruk because they left his employ and started their own dental practice, 
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becoming competitors.  SUMF 10-11.  Dr. Bevans’ animus toward the Turcioses was manifested 

in multiple ways.   

Ms. Malott, one of Dr. Bevan’s employees, extorted Dr. Turcios for money, knowing his 

dental license was his Achilles’ heel because without it, he had nothing.  See Ex. 1 at 27:24-28:23; 

SUMF 17-20; 113.  Ms. Robertson told Det. McCrillis and Inv. Carter was protective of his hard-

earned dental license.  SUMF 113.  In 2009, Det. Lundy believed Ms. Malott’s dubious claim 

against Dr. Turcios was extortion but he nonetheless presented the incident to Det. McCrillis and 

Inv. Carter as legitimate in 2015 in order to damage Dr. Turcios and enhance a criminal 

prosecution.  SUMF 20, 97-98.   

Even though Det. McCrillis and Inv. Carter knew about Ms. Smith’s allegations as early 

as March 4 or 5, 2015, they did not begin to investigate until March 9, the very date that Det. 

Lundy involved himself in the matter and provided pre-fabricated witnesses for them, which is an 

overt act.  SUMF 95-97; see White, 519 F.3d at 814.  Det. McCrillis admits that the day Det. Lundy 

promised to give her witnesses who would slander Dr. Turcios was the very day that she decided 

to refer the matter to the CACD.  See Ex. 6 at 248:14.  Considering the Child Maltreatment Act’s 

requirement that investigators perform an “immediate screening, safety assessment, and prompt 

investigation of reports of…suspected child maltreatment,” this unseemly time lapse suggests that 

the criminal case against Dr. Turcios was brought for an improper purpose and reflects a meeting 

of the minds between Det. Lundy and Det. McCrillis.  SUMF 53; see Bacon, 699 F.2d at 436-37..  

A willful deviation from protocol is an overt act and constitutes evidence of a conspiracy. See 

White, 519 F.3d at 814. 
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2. Vanessa Malott 

 Det. McCrillis, Det. Lundy and Inv. Carter conspired to ignore Ms. Malott’s very dubious 

background.  Indeed, her 2009 extortion of Dr. Turcios was not an isolated incident.  SUMF 145.  

By any measure, Ms. Malott was a very troubled woman with a lengthy criminal history reflecting 

a life of opportunistic graft and outright theft.  SUMF 145.  Prior to her involvement in ginning up 

charges against Dr. Turcios with Defendants, Ms. Malott had been charged with, found guilty of, 

or pled guilty to, fraudulent use of a credit card, shoplifting (twice), terroristic threats, criminal 

trespass and causing a disturbance.  SUMF 145.  She had spent time in jail.  SUMF 146.   

By March 2015, Ms. Malott filed for indigency in court papers, claiming $35,000 in debt 

and in obvious need of money.  SUMF 146.  She also has a history of manipulating the court 

system by filing frivolous actions alleging serious charges of abuse and then blowing them off by 

failing to appear and not making an official record, just like she did with Dr. Turcios in 2009.  

SUMF 147.  The use of Ms. Malott as a witness against Dr. Turcios reflects a mutual understanding 

between Det. McCrillis, Det. Lundy and Inv. Carter that Ms. Malott’s sketchy criminal background 

should be concealed.  See Bacon, 699 F.2d at 436-37.   

3. Valerie Robertson 

 Det. Lundy supplied Det. McCrillis and Inv. Carter with Valerie Robertson, another 

disgruntled former employee.  SUMF 100-101.  Before taking Ms. Robertson’s official statement, 

Det. McCrillis had a secret, informal telephone discussion with her, one not documented in the file 

or memorialized.  SUMF 111.  During her statement, Ms. Robertson mentioned details from Ms. 

Smith’s allegations, which were not public knowledge at the time.  SUMF 114.  Dr. Turcios is 

entitled to the inference that Det. McCrillis provided this information to Ms. Robertson during 

their secret, undocumented phone call in order to buttress the false story Ms. Robertson was 
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preparing to give.  SUMF 111, 114; see Tolan, 134 S.Ct. at 1863.  This clandestine communication 

reflects a meeting of the minds that Ms. Robertson would tailor her allegations to mirror those of 

Ms. Smith and is, therefore, evidence of conspiracy.  See Murray, 595 F.3d at 870.   

4. Viviana Harrison 

 Det. Lundy was the source of Vivian Harrison also.  SUMF 100.  Clearly, Ms. Harrison 

spoke with Det. McCrillis, Det. Lundy and/or Inv. Carter prior to her March 11 statement and was 

apprised of Ms. Smith’s allegations because she immediately served up false accounts of Dr. 

Turcios’ penchant for girls the exact age as Ms. Smith.  SUMF 109.  Ms. Harrison admitted to 

speaking with Ms. Robertson in advance of her statement.  SUMF 109.  Either way, Ms. Harrison, 

Det. McCrillis and Inv. Carter clearly had a meeting of the minds as evidenced by the investigators 

agreeing not to interview Blanca Flores, an eyewitness, just as Ms. Harrison instructed them not 

to do.  SUMF 110.  When Ms. Harrison told Det. McCrillis that Blanca Flores was “crazy,” Det. 

McCrillis responded with a leading question “So there’s no point in use trying to talk to [Blanca 

Flores]?”  Predictably, Ms. Harrison responded “No.  No.”  See Ex. 31 at 34.   

Sure enough, Det. McCrillis followed Ms. Harrison’s instruction and did not contact Ms. 

Flores, an eyewitness.  See Ex. 6 at 346-347 and 352:10.  Det. McCrillis’ testimony about this 

mutual agreement is quite jaw-dropping considering her duties as an investigator of a serious 

matter like child sexual abuse: 

Q: So you’re asking witnesses whether you should talk to other 

witnesses, right? 

 

A: It was just a question. 

 

Q: It was a question where you saying – with you saying there's 

no point in talking with her.  And Harrison agrees there’s no 

point in talking to her, right? 

 

A:  Right. 
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Q: And you didn’t talk to her, did you? 

 

A: Not at that time. 

 

Q: You didn’t talk to her before you arrested Dr. Turcios, right? 

 

A:  No, I did not. 

 

Q: Yeah. So you followed her direction, correct? 

 

A: No. 

 

Q: Well, I don’t understand.  You didn’t talk with her? 

 

A: Just because she suggested that doesn’t mean that was why 

I didn’t interview her. 

 

Q: Well, why didn’t you interview her? 

 

A: Because, I explained to you earlier, they work for him.  

They’re going to cover for him. They pay – he pays them.  

He could fire them.  There’s recourses to those things.  So at 

that time, prior to that, I didn't. And I had enough probable 

cause to arrest him.  See Ex. 6 at 347-348.    

 

Not only is this failure to corroborate Ms. Smith’s story by talking to an eyewitness 

evidence of a conspiracy but it is an indefensible abdication of their investigator duties and a 

fundamental breach of their training.  SUMF 123, 62.  Inv. Carter even omitted Ms. Harrison’s 

contact information from the file to help cover their tracks.  SUMF 110.  Inv. Carter’s deliberate 

concealment of Ms. Harrison’s information in the record is an overt act designed to keep the 

conspiracy afloat.  See White, 519 F.3d at 814.    

 Ms. Harrison also had a motive to conspire to destroy Dr. Turcios’ practice, namely to 

satisfy a January 2015 writ of garnishment stemming from a prior monetary judgment against her.  

SUMF 149.  It is more than curious, given the circumstances, that the judgment against her was 

somehow resolved on or about April 2, 2015, after Dr. Turcios’ arrest.  SUMF 149.  Dr. Turcios 
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has testified that the alleged co-conspirators engaged in these acts for money.  He his entitled to 

this inference based on the strong support in the record.  See Tolan, 134 S.Ct. at 1863.  That some 

of the co-conspirators are not named defendants is immaterial.   

5. Sara Melton 

 Dr. Turcios alleges clandestine discussions among the named defendants and there 

are plenty.  Ex. 1 at 53:21-54:2.  According to Ms. Melton, she spoke via telephone with various 

officers between March 4 and March 9, 2015, and she believes that at least one of them was Det. 

McCrillis.  See Ex. 10 at 49:14-24 and 50-51.  Det. McCrillis admits to having a conversation with 

Ms. Melton off tape and unrecorded.  See Ex. 6 at 256:20.  She was told that Dr. Turcios was not 

in his office during this timeframe.  See Ex. 10 at 49:14-24.  They told her that they were going to 

get some information on Dr. Turcios and then get back to her with plans on how to go forward.  

See Ex. 10 at 49-50.  This reflects overt acts designed to further the conspiracy.  See White, 519 

F.3d at 814.     

Ms. Melton knew Dr. Bevans long before March 2015 because he was her dentist when 

she was an adolescent.  See Ex. 11 at 36:12.  After Ms. Melton and Ms. Smith went to the police 

with their allegations, Ms. Melton sent her daughter to Dr. Bevans to finish up the dental work Dr. 

Turcios had begun.  See Ex. 11 at 34:4.  This is direct evidence of financial gain for Dr. Bevans 

occasioned by the allegations against Dr. Turcios.  It is conceivable–if not wholly reasonable–to 

infer that there was some type of quid pro quo wherein Dr. Bevans provided some reward to Ms. 

Melton for her role in the conspiracy at a time when she was in desperate need of money to pay 

fines levied after her fifth DWI and to deal with other major life issues.  SUMF 42-43.  At the very 

least, Ms. Melton never paid off the balance she owed Healthy Smiles which precluded her from 

obtaining Ms. Smith’s dental records promptly.  That is a financial gain.   
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Det. McCrillis told Ms. Melton that Dr. Turcios would be questioned when he was 

available and that they would call her back afterward.  See Ex. 10 at 51:1.  The officers with whom 

Ms. Melton spoke said they wanted to question Dr. Turcios at his office and take a walk through 

of his office.  See Ex. 10 at 51:19.  Ms. Melton next heard from officers three days later when they 

reported that they had arrested Dr. Turcios.  See Ex. 10 at 51-53.  That Ms. Melton engaged in 

these clandestine discussions with Inv. Carter before she gave her March 11, 2015 statement is 

consistent with Ms. Smith’s account and evidence of conspiracy.  See Ex. 10 at 52:4; see Ex. 11 

at 102:13.   

6. December Smith 

According to Ms. Smith, Det. McCrillis visited the Melton home prior to Ms. Smith’s 

March 11 statement and/or spoke with her over the telephone about the alleged incident.  See Ex. 

11 at 39:7-41:19.  This conversation is denied by Det. McCrillis, who claims only a single 

conversation on March 11 occurred, one totally absent from the official file.  See Ex. 6 at 170:9.  

Either way, it is established by Ms. Smith that she disclosed her troubled sexual history and the 

fact of domestic abuse in her household.  SUMF 103.  Det. McCrillis avoided this information 

during her official questioning and concealed it from the file altogether.  See Ex. 31 at 2-22.  This 

is evidence giving rise to a meeting of the minds because, clearly, that information damages the 

criminal case against Dr. Turcios.  See Murray, 595 F.3d at 436.  Ms. Smith also testified that she 

spoke directly with Inv. Carter with her mother present.  See Ex. 11 at 102:2-103:2.  There is no 

memorialization of this discussion involving Inv. Carter in the LRPD or CACD files.   

It is more than fair to presume that these clandestine talks represent overt acts by co-

conspirators aligning their respective stories for maximum injury to Dr. Turcios’ business practice 

and professional license.  See White, 519 F.3d at 870.  Moreover, Ms. Smith and Ms. Clifton 

Case 4:17-cv-00773-JLH   Document 68   Filed 12/31/18   Page 47 of 56



48 

 

apparently agreed not to disclose the fact that Ms. Clifton checked in on her granddaughter who 

said that everything was okay during the March 4 visit.  SUMF 105, 116.  This occurred prior to 

any conspiratorial discussions with Det. McCrillis.  That Ms. Clifton performed this check is a fact 

proven by video footage that Det. McCrillis and Inv. Carter ignored until after they arrested Dr. 

Turcios.  SUMF 141.  The video is exculpatory.     

7. Tabitha McCrillis and Andrea Carter 

Even though the video footage from Healthy Smiles obtained after Dr. Turcios’ arrest is 

irrelevant to whether probable cause existed on March 12, 2015 and even though it depicts 

absolutely nothing inappropriate, it nonetheless served as a means to further the on-going 

conspiracy.  SUMF 135.  Because they refused to perform due diligence on the front end by 

reviewing this objective evidence before they arrested Dr. Turcios, Det. McCrillis and Inv. Carter 

were forced to “dress it up” as best they could, and they did so, writing nearly identical handwritten 

notes which falsely describe what is depicted in the Healthy Smiles video as “[a]t 10:16:33 Dr. T 

slaps [Ms. Smith] on her buttocks two times.”  SUMF 135, 141.   

There is nothing remotely inappropriate depicted on that video.  SUMF 144.  Det. McCrillis 

and Inv. Carter’s identical fabrication, therefore, represents a classic meeting of the minds.  See 

Bacon, 699 F.2d at 436-37.  Though unrelated to her accusation, Ms. Smith also told Det. McCrillis 

that on a prior visit, Dr. Turcios “like patted [her] butt kind of.”  SUMF 103.  She described it as 

something “almost like a grandma or grandpa would do.”  SUMF 103.  Ms. Smith never 

characterized Dr. Turcios as “slapping” her butt.  See Ex. 11 at 70:19.  And yet, the official LRPD 

incident report reflects that Ms. Melton told officers that Ms. Smith told her that Dr. Turcios 

“slapped her on the behind.”  See Ex. 6 at 230:12; see Ex. 15 at 70:19; see Ex. 29 at 5.  This is an 
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overt act of deception intended to make Det. McCrillis and Inv. Carter’s false statements cohesive.  

See White, 519 F.3d at 814.  These are lies.      

Det. McCrillis conspiratorial overreach knows no limits.  After confronted with evidence 

of her fabrication of criminal acts against Dr. Turcios, she turned to that same tired video and 

testified that it contains evidence of Dr. Turcios committing “sexual assault” against Ms. Smith.  

See Ex. 6 at 368:9.  This is not just false.  It is a total abomination, one clearly refuted by the very 

video Det. McCrillis references.  SUMF 144.  Eyewitness Cynthia Aguirre observed Dr. Turcios 

and Ms. Smith in the office hallway following her visit and nothing inappropriate occurred, which 

is consistent with the video footage.  SUMF 144.  Moreover, if the video did depict what Det. 

McCrillis falsely claims, she would be in breach of her duties as a police officer for not seeking 

criminal charges against Dr. Turcios based on the depiction.  As evident in Dr. Turcios’ response 

submissions, Det. McCrillis and Inv. Carter will say anything–no matter how untruthful or 

preposterous–to avoid liability, even during sworn testimony.   

 Det. McCrillis and Inv. Carter conspired against Dr. Turcios as evidenced by their repeated 

clandestine communication and unspoken agreements to ignore and downplay evidence and facts 

which served to exculpate Dr. Turcios.  For instance, Ms. Smith told Det. McCrillis off-the-record 

the reason that she was interviewed in an advocacy center before March 2015–she had lost her 

virginity at age 12 in a statutory rape incident after lying to her 17-year-old sexual partner about 

her age while intoxicated.  SUMF 46, 106; see Ex. 11 at 44:15-45:1.  Det. McCrillis rightly 

assumed that this disclosure meant that Ms. Smith had either been abused before or witnessed 

abuse.  SUMF 103.   

And yet, though Det. McCrillis was apprised of this information which is obviously 

pertinent to the veracity of Ms. Smith’s claims and potentially exculpatory for Dr. Turcios, Det. 
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McCrillis omitted any mention of the underlying facts of the 2012 incident from the file and, when 

the incident was raised during Ms. Smith’s official interview, Det. McCrillis intentionally avoided 

it.  See Ex. 11 at 45:11; see Ex 31 at 2-22.  It is reasonable to infer that Det. McCrillis knew that 

information would harm her criminal case against Dr. Turcios so she decided to withhold it.  See 

Tolan, 134 S.Ct. at 1863.   

Ms. Smith told Det. McCrillis that her mother, Ms. Melton, had a history of sexual abuse 

which Det. McCrillis and Inv. Carter were taught is pertinent to a child sexual abuse investigation.  

SUMF 105, 61.  ChildFirst trains investigators that violence in the home is an important topic to 

consider when forensically interviewing an alleged victim.  SUMF 61.  Whether the child’s mother 

has a history of sexual abuse, if applicable, is equally important.  SUMF 61.   

ChildFirst investigators are instructed to consider the impact of a single traumatic event or 

trauma history of an alleged child abuse victim, to the extent that the child has experienced a 

traumatic event or has a history of trauma.  SUMF 57.  They are instructed to be cognizant of the 

various reasons for falsely reported sexual assault, such as the need for attention and revenge, inter 

alia. SUMF 70.  Like all ChildFirst-trained investigators, Inv. Carter knows that to the extent that 

Ms. Smith witnessed abusive conduct or abusive behavior in her household prior to the allegations 

against Dr. Turcios, that would be pertinent to the investigation of her sexual abuse claims against 

Dr. Turcios.  See Ex. 8 at 199-200.  Despite this, Det. McCrillis did not ask Ms. Melton about Ms. 

Smith’s history or whether there was a history of abuse in the household on the record.  See Ex. 6 

at 331:4.  Dr. Turcios submits was no coincidence, especially given the very serious matters in Ms. 

Smith’s background.    
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D. By Virtue of their Participation in the Conspiracy, December Smith and Sara 

Melton Qualify as State Actors and are Therefore Liable under Section 1983  

 

“[A] private actor can be liable ‘under § 1983 for conspiring with state officials to violate 

a private citizen’s right[s].”  White, 519 F.3d at 816 (quoting Dossett v. First State Bank, 399 F.3d 

940, 950 (8th Cir. 2005)).  “The key inquiry is whether the private party was a willful participant 

in the corrupt conspiracy.”  White, 519 F.3d at 816 (quoting DuBose v. Kelly, 187 F.3d 999, 1003 

(8th Cir. 1999)).  “For a claim of conspiracy under Section 1983, the plaintiff need not show that 

each participant know ‘the exact limits of the illegal plan…’ but the plaintiff must show evidence 

sufficient to support the conclusion that the defendants reached an agreement to deprive the 

plaintiff of constitutionally guaranteed rights.”  White, 519 F.3d at 816 (quoting Larson by Larson 

v. Miller, 76 F.3d 1446, 1458 (8th Cir. 1996)).   

It is established that Det. McCrillis and Inv. Carter were employed by their respective law 

enforcement agencies and operating under color of law at all relevant times.  See Doc. #16 at ¶ 10; 

and Doc. #18 at ¶ 3 and 8.  Det. McCrillis was working as a the lead detective at the LRPD.  SUMF 

119.  Det. Lundy drafted an official report in the investigation.  SUMF 97; see Ex. 29 at 12.  Inv. 

Carter was assigned to investigate the case for the CACD of the ASP.  SUMF 102, 106.  Therefore, 

Plaintiff has alleged sufficient conspiratorial acts between Ms. Melton, Ms. Smith and the state 

officials herein above.   

E. None of the Defendants are Entitled to Qualified Immunity Because their Conduct 

is Malicious and Intentional 

 

Qualified immunity is the entitlement to not stand trial or face other burdens of litigation. 

Saucier, 533 U.S. at 200.  A motion for summary judgment on qualified immunity grounds is 

precluded when the plaintiff has “(1) asserted a violation of a constitutional right; (2) demonstrated 

that the alleged right is clearly established; and (3) raised a genuine issue of fact as to whether the 
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official would have known that his alleged conduct would have violated the plaintiff’s clearly 

established right.”  Goff v. Bise, 173 F.3d 1068, 1072 (8th Cir. 1999) (quoting Habiger v. City of 

Fargo, 80 F.3d 289, 295 (8th Cir. 1996), cert. denied, 519 U.S. 1011, 117 S.Ct. 518 (1996)).  

Qualified immunity does not protect defendants from liability for malicious conduct.  See Saucier, 

533 U.S. at 200 (state employees have qualified immunity from civil liability only for non-

malicious acts occurring within the course of their employment); see, e.g., City of Farmington, 

237 S.W. 3d at 1.   

Qualified immunity only shields a defendant from suit if he or she could have reasonably 

believed his or her conduct to be lawful “in light of clearly established law and the information 

[that the defendant] possessed.”  Anderson v. Creighton, 483 U.S. 635, 641, 107 S.Ct. 3034, 3037 

(1987).  “The qualified immunity standard ‘gives ample room for mistaken judgments’ by 

protecting ‘all but the plainly incompetent or those who knowing violate the law.”  Hunter v. 

Bryant, 502 U.S. 224, 229, 112 S.Ct. 534, 537 (1991), per curiam (emphasis added) (quoting 

Malley v. Briggs, 475 U.S. 335, 343, 106 S.Ct. 1092, 1097 (1986)).   

For purposes of qualified immunity based on the sufficiency of an affidavit, “the issue is 

not whether the affidavit actually established probable cause, but rather whether the officer had an 

objectively reasonable belief that it established probable cause.”  Thompson v. Reuting, 968 F.2d 

756, 760 (8th Cir. 1992).  “It is beyond doubt that in 2001 ‘the law was clearly established that, 

absent probable cause to believe that an offense had been committed, was being committed, or was 

about to be committed, officers may not arrest an individual.’”  Radvansky, 395 F.3d at 310 

(quoting Dietrich v. Burrows, 167 F.3d 1007, 1012 (6th Cir. 1999) (finding the probable cause 

standard to be clearly established in 1991).  “Moreover, ‘the law has been clearly established since 

at least the Supreme Court's decision that probable cause determinations involve an examination 
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of all facts and circumstances within an officer's knowledge at the time of an arrest.’”  Radvansky, 

395 F.3d at 310 (quoting Carroll v. United States, 267 U.S. 132, 45 S.Ct. 280 (1925) (emphasis in 

original)).  

In this matter, Dr. Turcios has presented more than ample evidence as to the deliberate 

nature of Defendants’ intentional conduct which sought to deprived him of a constitutionally 

protected property interest–his dental license.  To be clear, Dr. Turcios does not allege that 

Defendants were negligent in their actions or that the investigation in question was merely flawed 

or the product of mistake.  Such claims are not actionable under the Constitution.  

F. Plaintiff Has Properly Pled and Demonstrated he was Denied Due Process  

 

Liberty and property interests are interwoven in our system of political economy, a system 

based on free choice of careers and occupations, private property, and the right to compete.  Lynch 

v. Household Finance Corp., 405 U.S. 538, 552, 91 S.Ct. 1113 (1972).  It is well-settled that the 

“Fourteenth Amendment guarantees ‘substantive due process [which] prevents the government 

from engaging in conduct that shocks the conscience or interferes with rights implicit in the 

concept of ordered liberty.’”  Moran v. Clarke, 296 F.3d 638, 643 (8th Cir. 2002) (citing Weiler v. 

Purkett, 137 F.3d 1047, 1051 (8th Cir. 1989)(en banc) (emphasis added).   

“[T]he Supreme Court acknowledged a fundamental interest inherent in the right to engage 

in any of the common occupations of life.”  Moran, 296 F.3d at 645 (citing Meyer v. Nebraska, 

262 U.S. 390, 399, 43 S.Ct. 625 (1923).  The Supreme Court has held that an individual has a right 

to engage, without unreasonable interference and harassment, in any of the common occupations 

of life.  Moran, 296 F.3d at 645 (citing Meyer, 262 U.S. at 399).  Accordingly, the Eighth Circuit 

has held that a substantive due process claim exists in a matter where an individual was suspended 
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from his job as a result of fabricated allegations against him relating to his conduct in the 

workplace.  See Moran, 296 F.3d at 648.    

In Moran, the court held evidence showing that a police department committed itself to 

producing a culprit for an alleged wrongdoing before any wrongdoing was actually established 

was grounds for relief because, “drawing all inferences in [the non-movant’s] favor, a reasonable 

jury could conclude that some or all of the defendants intentionally set up an innocent [man] for 

patently arbitrary reasons.”  Id. at 647-48.  Among the pertinent evidence was proof of questionable 

procedures and the fact that defendants purposely ignored evidence that strongly tended to 

exonerate the plaintiff.  Id. at 648.  Such a case cannot be decided as a matter of law, said the 

Moran court, because “[s]uch questions…along with whether a hint of probable cause existed, 

depend on interpretation of the evidence, the drawing of inferences and evaluation of witness 

credibility.”  Id.  Indeed, “[t]hese remain the province of the jury.”  Id.   The facts and issues 

presented in Moran are virtually identical to those presented here.   

“[T]he Fourteenth Amendment prohibits ‘conduct that is so outrageous that it shocks the 

conscience or otherwise offends judicial notions of fairness, [or is] offensive to human dignity.’”  

Moran, 296 F.3d at 643 (quoting Weimer v. Amen, 870 F.2d 1400, 1405 (8th Cir. 1989)(emphasis 

added)). “Whether a substantive due process right exists is a question of law…However, subject 

to certain presumptions, whether the plaintiff has presented sufficient evidence to support a 

claimed violation of a substantive due process right is a question for the fact-finder, here the jury.”  

Moran, 296 F.3d at 643.  The Due Process Clause “provides heightened protection against 

government interference with certain fundamental rights and liberty interests.”  Moran, 296 F.3d 

at 644 (emphasis in original).  
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An interest protected by the text of the Constitution is sufficient to support substantive due 

process analysis.  See Moran, 296 F.3d at 646-48 (holding that a litigant’s claim that investigators 

“ignored evidence that strongly tended to exonerate him” constitutes a substantive due process 

violation) (citing County of Sacramento v. Lewis, 523 U.S. 833, 856, 118 S.Ct. 1708 (1998).  A 

substantive due process violation may lie where “evidence can be read to show acts designed to 

falsely formulate a pretense of probable cause.”  See Moran, 296 F.3d at 647.  “[W]hen a person 

is damaged by outrageous police misconduct but the resulting injury does not neatly fit within a 

specific constitutional remedy, the injured party may, depending on the circumstances, pursue a 

substantive due process claim under section 1983.”  Moran, 296 F.3d at 646 (citing Lewis, 523 

U.S. at 843).   

G. The Heck Doctrine is Inapplicable on the Current Facts and Therefore is a Non-

Issue  

 

In Heck v. Humphrey, 512 U.S. 477, 114 S.Ct. 2364 (1994), the Supreme Court held that 

when a state prisoner seeks damages in a Section 1983 suit, a district court must consider whether 

a judgment in favor of the plaintiff would necessarily imply the invalidity of his conviction or 

sentence.  The Heck Doctrine is inapplicable here because Dr. Turcios is not challenging a 

conviction or sentence. Furthermore, the decision of an administrative law judge is neither of these 

things.  If anything, the subsequent administrative decision should be vacated due to res judicata. 

V. CONCLUSION  

 

The grant of summary judgment is an extremely drastic measure.  Dr. Turcios deserves his 

day in court.  The rules of civil procedure and controlling case law highly disfavor the grant of 

summary judgment particularly when there is a genuine dispute of material fact, of which there is 

a demonstrated abundance in this case.  Defendants have not met their burden under Fed. R. Civ. 

P. 56.  Summary judgment should rightfully be denied. 
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WHEREFORE, Plaintiff, JOSE TURCIOS, D.D.S., by and through his attorneys, prays 

this Honorable Court deny the Motions for Summary Judgment filed by Defendants, TABITHA 

CARTER, MICHAEL LUNDY, ANDREA CARTER, DECEMBER SMITH and SARA 

MELTON, and for all other just and proper relief which the Court determines is appropriate, 

including leave to file an executed declaration for Plaintiff when he returns from overseas.  Plaintiff 

further prays for oral argument in the matter.     

  

       Respectfully submitted,  

 

 

       /s/Michael J. Laux    

       Michael J. Laux 

       E. Dist. Arkansas Bar No. 6278834 

One of the Attorneys for PLAINTIFF 

LAUX LAW GROUP 

       400 W. Capitol Avenue, Suite 1700 

       Little Rock, AR 72201 

       Telephone: (501) 242-0750 

       Facsimile: (501) 372-3482 

       E-mail: mlaux@lauxlawgroup.com  

        mikelaux@icloud.com 
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